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PREFACE. 

THAT  the  name  of  Gil- 
bert is  a  fiifficient  re- 
commendation of  itfdf,  is  evident 
from  the  fuccefs  the  treatifes  al- 
ready publifhed  under  that  fanc- 
tion  have  met  with  from  the 
public. 

We  therefore  beg  leave  to  aflure 
our  readers,  that  the  following 
fheets  are  the  genuine  performance 
of  that  learned  author.  The  fub- 
je£t  matter  concerns  the  pra&ice 
and  theory  of  the  high  court  of 
Chancery,  than  which,  what  can 
be  more  ufeful  to  the  profeffion  ? 
and  tho'  merit,  which  defervedly 
claims  the  title  of  authority,  is  too 
confpicuous  in  this  performance  to 
be  here  particularly  pointed  out, 
yet  our  author  feldom  relies  on  his 

A  2        ■        own 


PREFACE. 

own  opinion,  but  fupports  it  with 
the  beft  authorities,  as  will  evi- 
dently appear  to  every  judicious 
reader. 

The  references  are  carefully 
compared  with  the  books  them- 
felves,  and  many  added  to  books 
publifhed  fince  the  author  wrote, 
and  other  ufeful  additions  -y  and  to 
do  the  author  all  the  jiiftice  in  our 
power,  this  edition  has  been  care- 
fully revifed  and  corre&ed,  and  a 
complete  table  added  to  the  whole ; 
and  we  doubt  .not  the  public  will 
efteem  it  an  ufeful  and  valuable 
addition  to  the  feveral  pieces  alrea- 
dy colle&ed  and  publifhed  of  the 
fame  author. 
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Forum 


( I ) 


Forum  Romanian. 


C  H  A  P.   I. 

SDf  t&e  02iBinaI  of  tlje  court  of  Cljmtcer^ 

O  confider    the    djvifion    of    the  Divifionof the 
courts  of  juftice,  we  muft  fee  how  courts  of  juf- 
they  flood  immediately  before  fuch t]Ce* 
divifions  were  made;  and  from  the 
time  of  the  Saxons  till  the  reign  of  Edward  the    - 
firft,    |:he  feveral  county   courts  and    fheriffs 
courts  did  decline  in  their  intereft  and  authority.  Decline  of  the 
The   methods   by   which   they  were  broken  county  courts, 
were  two- fold.  &c- 

Firft,  by  granting  com  millions  to  the  fheriffs  By  granting 
by  writ  of  jufticies;  whereby  the  fheriff  had  jufticies  to  the 
a  particular  jurifdidtion  granted  him    to    beflienffs,,= 
judge  of  a   particular  caufe  independent  of 
the   fuitors  of   the   county  court,  and  thefe 
commiffions  were  after  the  Norman  form,  by 
which  all  power  of  judicature  was  immediate- 
ly derived  from  the  prince  *,  thefe  commiffions 
were  neceffary  to  give  the  fheriff  a  jurifdiction 
above  the  value  of  forty  millings. 

The  fecond  way  whereby  the  county  courts  By  making ju- 
were  broken,  was  by  appointing  the  juftices^lcesillE>'re'* 
in  Eyre ;  *  thefe  were  appointed  in  the  twenty- 

*  Ancient  dialogue  concerning  the  Exchequer,  p.  30.  b. 
printed  in  1758. 

'  B  fecond 


2  Forum  Romanum.    Chap.  i. 

When  ap-     fecond  year  of  Henry  the  fecond,  and  were 
pointed.         judges  that  fat  in  the  feveral  counties  to  hear 
and  determine  caufes,  as  well  criminal  as  civil ; 
and   thefe   proceeded   in  the  fame  method  of 
judicature  as  was  obferved  in  the  King's  courts, 
and  kept  an  uniformity  in  the  law,  which  was 
very  much  broken  by  the  diftincl:  courts  of  ju- 
ftice,  that   before   had  tranfacled  all  civil  bu- 
finefs  in  their  feveral  counties  •,   from  hence, 
afterwards  they  began  to  grant  commiffions 
to  take  affizes,  which  were  commiffions* pro 
re  nata  upon  complaints  of  diffeifins  done  in 
their  feveral  counties. 
What  the  The  King's   own   court   confifted   of  the 

King's  court  jufticier,  who   was  the  chief  officer  of  flate, 
confifted  of.    and  the  chancellor,  *f*  or  keeper  of  the  feal,  and 
fuch  other  barons  and  tenants  §  in  mpite^  as  the 
king  called  to  their  affiftance ;  thefe  were  cal- 
led by  writ  to  the  determination  of  particular 
caufes,  and  tho'  towards  the  latter  end  of  the 
firfl  Norman  period,  there  were  fome   great 
officers  of  ftate  that  were  conftantly  refident, 
yet  the  King,  according  to  the  weight  of  the 
caufe,  called  fometimes  more  and  fometimes 
lefs  in   number ;  and  by  vertue  of  fuch  writs 
they  fat  and  tranfacled  all  civil  bufmefs.   This 
court  of  the  King  tranfa&ed  all  civil  and  cri- 
minal pleas,  as  likewife  the  matters   relating 
to  the  revenue ;    thefe,  when  they   fat  as   a 
court  of  revenue,  refided  in  the  Exchequer  \ 
when   they   fat   on  criminal  and  civil  caufes, 
they  fat  in  the  hall  of  the  king  •,  ||  when  they 
fat  in  the  Exchequer  the  treafurer  generally 

*  According  to  the  exigency  of  the  matter. 

■f  Ancient  dial,  concerning  Exch.  p.  9.  b.      §  In  chief. 

||  Ancient  dial.  p.  4.  &c. 

prefxded 


Chap.  i.    Forum  RoManuMj  3 

prefided  as  a  man  bed  Ikilled  in  the  revenue  j 
when  they  fat  as  a  court  criminal  or  civil, 
the  jufticier  prefided  as  a  man  bell  fkilled  in 
the  law  •  when  it  was  a  matter  of  great  mo- 
ment, as  upon  levying  a  new  war,  or  raifmg 
an  Efcuage*  moft  of  the  great  perfons  that 
held  *  in  capite  were  called,  and  here  they 
tranfacted  all  manner  of  bufinefs,  as  well  cri- 
minal as  civil,  relating  to  the  revenue  ;  and 
this  was  called  the  Commune  concilium  Regni,  or  The  Parlia- 
the  parliament;  and  to  this  court  afterwards  ment. 
the  reprefentatives  of  boroughs  that  held  *  in 
capite  were  called  ;  this  was  the  great  court 
baron  of  the  kingdom  j  and  when  they  fat,  all 
lefs  courts  and  councils  feemed  to  be  fuperfe- 
ded  i  but  thefe  were  feldom  called  during  the 
firft  Norman  period,  becaufe  fuch  concourfe 
was  formidable  to  thofe  princes;  but  lefs 
councils  to  tranfact  the  public  bufinefs  were 
very  frequent  amongft  them  ;  all  the  pleas  that 
were  depending  in  the  courts  of  the  King,  or 
of  the  exchequer,  were  put  before  them,  fave 
only  the  inqueft  of  offices  that  were  not  tra- 
verfed,  and  the  common  eftreats  upon  which 
procefs  went,  were  not  brought  before  them, 
becaufe  thefe  being  matter  of  courfe,  remain- 
ed as  before  in  the  exchequer. 

In   the  barons  wars,  the  power  of  Hugo  de 
Burgo,  who  was  the  jufticier,  was  turned  a- 
gainft  the  King,  and  it  was  found  likewife, 
that  the   barons  who  had  great  diftricts  were    ,   ,  ^ 
very  troublefome  to  the  crown  ;  for  tho'  in  the  very  troUbie^ 
conqueror's  time,    and  for  fome  reigns  after  fome. 
the  conqueft,  they  were  kept  in   very  good 

*  la  chief, 

B  2  fob- 
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fubjection,  and  the  Norman  and  Englijh  barons 
were  a  balance  one  for  the  other,  the  Normans 
being  dependants  upon  the  crown  who  had 
now  planted  them  in  the  kingdom :  but  after- 
wards time  wearing  away  the  diftindlion,  the 
Normans  grew  up  Englijh,  and  became  fond 
of  thofe  liberties  and  privileges  that  the  Eng- 
lijh had  enjoyed  in  the  Saxon  times  -,  and  from 
hence  grew  the  barons  wars,  which  introduced 
a  new  police  in  the  kingdom,  which  hath  con- 
tinued with  fome  alteration  unto  this  day  ;  and 
for  this  purpofe  after  the  battle  of  Eve/ham, 
in  the  time  of  Henry  the  third,  there  feem  to 
be  fome  of  the  wifefl  policies  fet  on  foot  that 
have  ever  been  known  in  any  nation  ;  for  firft, 
after  the  conqueft,  the  King  confirmed  the 
Great  charter  Great  charter,  which  made  him  very  popular, 
confirmed.  by  making  fo  good  an  ufe  of  his  conqueft  as 
not  to  grafp  at  the  liberties  of  the  people. 

The  next  ftep  that  was  taken,  was  that  of 

forming  a  balance  with  the  great  peers,    by 

breaking  the  territories  that  were  efcheated  into 

i mailer  diftricts,  to  hold  immediately  from  the 

crown  ;  from  hence  came  the  diftindtion  be- 

The    diitinc-  tween  the  *  bar  ones  majores,  and  the  -f  barones 

tion  between  minores  •,  the  *  barones  majores  were  thofe  that 

the     barones  j^  ^  p-reat:er  diftri&s,  and  the  t barones  minores 

majores     and  ,  °  *   .  .  ,        ,      ,     , 

the  barones  were  c"e  new  tenants  §  in  capite,  that  had  the 
minores.  fmaller  territories  ;  and  becaufe  the  number  of 
the  f  barones  minores  was  too  great  to  be  called 
together  at  the  affembly  and  convention  of 
the  dates  \  they  took  a  new  method  to  balance 
their  power  with  that  of  the  ancient  baronage. 

*  Greater  barons.         f  Lefs  barons.  §  In  chief. 

Such 
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Such  ports  and  boroughs  as  had  held  *  per 
baroniam,  were  antiently  fummoned  to  parlia-  what  bur- 
ment  and  fent  their  reprefentatives  to  fit  with  roughs  were 
the  baronage,  becaufe  they  were  equally  con-  anciently  fum- 
cerned  in  the  taxes,  and  levies  of  the  kingdom,  f?°necitop^r" 
with  the  reft  of  the  §  barones  minores,  holding ^ye   '  ' 
then  about  as  large  a  quantity  of  land  in  the 
county  as  amounted  to  a  barony.     They  like- 
wife  fent  their  reprefentatives  both  of  counties 
and  boroughs,  which,  as  fome  have  faid,  were 
digefted  into  one  houfe  ;    but  I   believe  they 
were  originally  formed  into  two,  as  they  are 
at  prefent  •,  from  hence  the  writ  is,  that  they 
fhould  chufe  •f  duos  milites  gladiis  cinftos  -,  and 
from    hence  afterwards    the  taxes  and   levies 
were  given  in  the   lower  houfe,   becaufe  the 
ports  and  boroughs  were  trading  parts  of  the 
kingdom,  and  the  barons  of  thofe  ports  fettled 
the  feveral  cuftoms  and  taxes  that  were  raifed 
to  the   ufe  of  the   navy  -,    and  as  the  batons 
that  held  §*»  capite  to  accompany  the  King  in 
his  wars,  were  fummoned  to  a  parliament  to 
affefs  the  efcuage ;  fo  the  barons  of  the  ports 
and  boroughs  were  fummoned  to  the  King's 
court  to  fettle  the  tallage,  for  there  were  two 
diftincl:  tenures  in  the  kingdom,  that  feem  to 
have  had  originally  charters  from  the  conqueror; 
the  military  barons  that  were  ufedto  accompany 
the  King  in  the  wars,  and  the  boroughs  which 
ufed    to  maintain   the  navy.     And  there  was 
alio  a  third  fort,   which  were   the  antient  de- 
mefne  lands,  which  ufed  to  maintain^he  table 
of  the  King.     As  to  the  tenants  in  «antient 
demefne,  ||  they  generally  ufed  to  bring  in  their 

*  By  barony.      "  §  Lefs  barons. 

f  Two  knights  girted  with  fwords.       §  In  chief. 

|  Ancient  dial.  p.  20.    Seld.Eng. Janus  57. 2  Seld,  IQ03. 

B  3  corn 
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corn  or  gabel  rent  in  fpecie  to  the  Exchequer  : 
thefe  that  held  in  burgage  tenure,  were  ufed 
to  prefent  particular  donatives  to  the  King, 
upon  particular  expeditions.  Thefe  laft  were 
often  fent  for  and  confulted  in  foreign  expe- 
ditions where  the  navy  was  concerned, 

Engage  te-  Thefe  burgage  tenures  were  various  accor- 
ding to  the  different  nature  of  their  patents ; 
for  fome  held  at  a  certain  rent,  others  to  fit  out 
fhips  for  the  navy.  But  the  moft  general  way 
of  infeudation  was  by  certain  rents.  And  as 
the  tenants  *in  capite  that  held  by  military  fer- 
vjce,  were  often  fummoned  to  give  aids  to 
the  King,  over  and  above  their  military  duty  \ 
as  aid  to  the  King's  fon,  or  to  marry  theKing's 
daughter ;  fo  thofe  that  held  by  burgage  te- 
nure, were  fummoned  when  the  King  defired 
a  donative,  and  donatives  were  then  given  in 
the  King's  courts  for  each  particular  borough, 
and  they  were  there  regiftered  and  accompted 
for  by  the  fherifF-,  and  this  was  over  and  above 
their  conflant  rent  and  fervices,  paid  for  fuch 

Tallage  what,  boroughs,  under  the  name  of  tallage. 

But  towards  the  period  we  have  mentioned, 
all  the  reprefentatives  of  the  burgage  tenants, 
and  the  reprefentatives  of  the  -f  bar  ones  minores9 
were  caft  together  into  one  houfe.  And  as 
the  military  barons  in  former  times,  gave  their 
aids  apart  upon  every  knight's  fee,  and  the  bur-? 
gage  tenants  gave  their  donatives  apart  fo  much 
upon  every  borough -,  upon  thecoalefcenceof  the 
•f*  bar ones  minor  es  and  the  burgefles  into  one  houfe, 

Tallage  by     they  foil  into  a  new  way  of  taxing,  which  was  by 

fubfidv.  way  of  fubfidy :  as  the  tenth  penny  of  every  man's 

fubftance,  which  they  called  difmes,  and  the  fif- 
teenth of  every  man's  fubftance  which  they  cal- 

*  In  chief.        f  Lefs  fearons. 

led 


Chap,  i.     Forum  Romanum.  7 

led  *  quinzimes.  Thefe  were  raifed  by  particu- 
lar laws,  and  were  gathered  by  diftrefs,  accord- 
ing to  the  value  of  every  man's  perfonal  fub- 
ftance,  and  at  the  time  when  every  man's  per- 
fonal fubflance  was  vifible.  I  find  in  Rylefs 
Placita  parliament  aria  \  516,  a  writ  to  the  cler- 
gy for  the  gathering  their  tenths,  and  that  they 
themfelves  mould  appoint  collectors.  And  it 
feems  that  books  were  kept  by  the  crown,  of 
the  ftate  and  condition  of  the  clergy  and  laity, 
when  thefe  taxes  were  collected. 

But  becaufe  the  commons,  fitting  by  right 
of  reprefentation,  could  give  no  more  than 
they  were  impowered  by  their  principals,  there- 
fore all  taxation  ufed  to  begin  in  their  houfe  ;  Taxation  al- 
neither  would  they  fuffer  it  ever  to  be  altered,  £ayt\f  *^ 
becaufe  they  looked  upon  that  to  be  a  breach  J[omt 
of  truft,  in  not  conforming  to  the  original  in- 
ftrudtions,  they  received  from  their  principals. 
This  feemed  to  be  taken  from  the  euftoms  of 
theantient  boroughs,who  wereinftructed  to  give 
a  particular  fum  for  every  particular  borough: 
and  they  did  not  immediately  leave  that  way  of 
taxing,  and  afterwards,  when  they  came  into  a 
more  general  way  of  taxing  by  tenths  and  fif- 
teenths, they  ufed  to  confult  their  principals,  as  v 
they  had  formerly  done,  what  they  could  bear  y 
and  when  once  by  confutations  together  they  had 
formed  one  general  fubfidy,  they  would  never 
fuffer  it  to  be  touched  by  the  fuperior  baronage.. 
This  gave  the  power  of  the  purfe  to  the  com- 
mons, which  as  it  gave  an  opportunity  to  the 
crown  to  gather  great  fums  of  the  people,  fo 
it  made  them  a  balance  for  the  antient  baronage, 
and  in  after-times  even  too  great  for  them. 

*  Fifteenths,         -J*  Pleadings  in  parliament. 

B  4  But 
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But  the  power  of  judicature  was  referved  to 
the  antient  baronage,  or  the  *  bar  ones  maj  ores. 
This  arifes  from  the  hiftory  already  mentioned, 
fpr  the  *  barones  maj  ores  were  generally   the 
perfons  who  were  fummoned  for  hearing  the 
caufes,     and   thefe    as    well    ecclefiaitical    as 
temporal.     And  in  the  antient  times,  chiefly 
ecclefiaftical  great  caufes  were  generally  heard 
by  them,   as  well  originally  as  by  appeals, 
as    may    be    feen    in    Ryley  above    quoted. 
Where  likewife  we   find  many  inftances    of 
original  caufes,  referred  to  inferior  courts  that 
Impeach-       were    of  no   great    moment.      But  all  pert- 
inents origi-    tions  againft  great  perfons,  and  the  prince's 
nal  in  the       officers,  were  heard  in  this  court.  From  hence 
o  or  s'  this  became  a  place  of  original  jurifdiction  for 
impeachments,    which   were  preferred  either 
by  private  perfons  or  by  the  whole  commons 
of  England:    and  likewife  thei"  dernier  refort 
to  correct  the  errors   of  inferior  judicatures-; 
but  as  to  original  caufes  they  began  to  refer 
them  to  the  inferior  jurifdiction,  to  avoid  a 
multiplicity  of  that  fort  of  bufinefs,  as  may 
be  feen  in  Ryley   156,   157.      And  when  any 
matter  of  fact  was  to  be  tried,  there  ufed  to- 
go  out  writs  to  the  juftices  in  Eyre,  to  fummon 
the  parties  before  them,  to  try  the  fact  accord- 
ing to  the  command  of  the  writ,  as  may  be 
feen  in  Ryley  74,   y$. 
The  barons         The  next  police  that  was  introduced  after 
wars  break  the  the  wars  wjtj-j  tjie  Darons,  was  that  of  breaking 
power  o   t  e  ^e  pOWer  0f  tne  jufticier  into  feveral  courts, 

iulticier    into  .  *  -         -'.  .      .      .  ~ . 

feveral  courts,  which  make  the  ordinary  jurifdictions  that  are 
now   in  being  •,  (that  is  to  fay)  the  chancery, 

*  Greater  barons.         -J-  The  laft  refort  or  appeal. 

the 


Chap.  i.     Forum  Romanum.  9 

the  King's  bench,  the  common  pleas,  and  the 
exchequer. 

Firft,  as  to  the  chancery  -,    and  that  had  a  The  cnancery 
four-fold  ufe  ;  firft,  as  an  *  officina  brevium  \  had  originally 
fecondly,  as  a  controul  and  cheque  upon  the  a  four- fold  ufc. 
court  of  exchequer,  and  thirdly,  as  a  Latin 
court  for  the  proceedings  on  the  records  there 
touching  peribns  privileged  \   fourthly,   as   a 
court  of  equity. 

Firft,  as  an  ^officina  brevium ;  antiently  the  The  officina 
mafters  in  chancery  made  out  all  fummoncesbreviumwiiat< 
to  parliament,  and  the  writs  for  the  common 
pleas  to  proceed  upon.  But  after  the  %  magiftri 
cancellarii  had  fettled  proper  writs  and  com-  . 
millions,   and   thofe  things   began    to  be   of 
courfe,  then  had  they  proper  under   officers, 
which  made  out   their  writs  of   courfe,    and 
they  began  only  to  attend  the  making  out  of 
the  new  writs  in  extraordinary  caufes,  and  the 
ordinary  writs  and  commiffions  were  made  out 
by  the  proper  officers.     Hence  it  came  to  pafs 
that  the  officer  called  the  clerk  of  the  crown, 
made  out  all  ftate  commiffions,  after  the  forms 
of  them   were  fettled  ;  as  commiffions  for  ju- 
ftices  errant,  and    of  affizes,  general  gaol  de- 
livery, -f*  oyer  and  §  terminer ',  and  of  the  peace, 
writs  of  afTociation  and  ||  dedimus  poteftatem,  for 
taking  of  oaths,  and  all  general  pardons  and 
fpecial  pardons  •,  alfo  writs  of  execution  upon 
the  ftatute  ftaple,  which  were  annexed  to  this 
office,  in  the  time  of  Queen  Mary,  for  their 
continual  and  chargeable  attendance.  All  which 
writs  were   before    made  out  by  the  curfitor. 

*  An  office  for  writs.         J  Mafters  in  chancery. 
*  f  To  hear.         §  Determine         [|  Commiffions, 

The 
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The  curfitors  were  formerly  as  clerks  to  the 
matters  who  made  out  the  writs,  and  were  after- 
wards fettled  into  a  diftincl:  office  to  make  out 
the  *  brevia  de  curfu.      There   were  likewife 
Clerks  of  the  in  this  court  clerks  of  the  Hanaper^  who  re- 
Hanaper  their  giftered  the  fines  that  were  paid  on  every  writ* 
ty*  and  faw  that  they  were  fealed  up  in  bags,  in 

order  to  be  opened  afterwards  and  iflued  •,  and 
the  comptroller  who  attended  and  infpected 
the  opening  of  the  bag,  in  which  the  writs 
were  put,  and  was  a  check  upon  the  clerks  of 
the  Hanaper. 
The  reafon  of     The  reafons  of  the  institution  of  this  §  officina 
the  inftkution  frrevjum  are  many ;  firft,  that  it  might  appear, 
j£evkmffiCma  that  all  power  of  judicature  whatfoever  flowed 
from  the  King,  and  therefore  there  was  a  fum- 
monce  even  to  the  peers  in  parliament,  that 
fat  "f  injure  proprio  -,  fo  likewife  for  the  lower 
houfe  of  commons  •,  the  bafis  of  the  fame  was 
made  by  writs  that  iflued  out  of  this  courts 
and  were  returned  into  the  fame  office  -x  and 
alfo  in  every  judicature  there  were  particular 
patents,  which  fhewed  the  extent  of  their  com- 
miffions,  and  that  their  power  was  derived 
from  the  crown. 
Second  reafon.      Another  reafon  for  this  inflitution  was,  that 
the  crown  might  have  their  proper  fines.  ||Thefe 
were  antiently  paid  to  purchafe  juftice  from 
the  crown ;  for  they  would  not  fuffer  perfons 
to  come  into  the  King's  courts,  and  engage  the 
power  of  the  King  to  do  right  to  private  per- 
fons, without  firft  receiving  fomething  from 
the  fubject  towards  the  charges  of  the  court* 

*  Writs  of  courfe.  §  The  office  for  writs. 

f  In  their  own  right.         ||  Ancient  dial.  p.  56. 

and 
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and  the  expence  of  the  judicature.  Infomuch 
as  in  the  antient  times  the  King  ufed  to  fummon 
feveral  of  the  barons  to  attend  the  hearing  of 
fuch  caufes ;  but  afterwards  by  * Magna  chart a \ 
thefe  were  reduced  to  fines  certain,  that  the 
crown  might  not  be  defrauded,  and  the  writs 
were  taken  out  of  the  court  of  chancery,  re- 
turnable in  the  other  courts,  that  one  court 
might  be  a  check  to  the  other. 

A  third  reafon  of  this  inftitution  was,  to  keep  Third  reafon. 
an  uniformity  in  the  law ;  for  whether  thefe 
writs  went  out  to  the  fheriff  in  nature  of  a 
jufticies,  or  whether  they  were  returnable  be- 
fore the  juftices  in  Eyre,  or  juftices  of  the 
common  bench  or  aflize,  they  were-ftill  made 
in  one  form  according  to  the  nature  of  the  com- 
plaint, which  was  both  a  direction  to  the  judge, 
and  a  limitation  of  his  authority. 

The  fecond  office   of  the  court  of  chan-  Second  office 
eery  was  that  of  a  check  upon  the  court  of  ex-  of  the  chance- 
chequer,  f  The  fheriffs,  the  efcheators,  and  all ry' 
other  officers  relating  to  the   revenue,  were 
fworn  in  the  exchequer  -,  and  when  they  §  vir- 
tute  officii  took  an  inquifition  of  the  death  of 
any  perfon,  of  the  lands  of  which  he  died  feifed,    . 
they  ufed  to  return  it  into  the  exchequer. 

But  the  chancery,  in  order  to  quicken  thefe 
officers,  would  irTue  writs,  and  when  they  took 
any  inquifition  ||  virtute  brevis^  they  were  wont 
to  return  it  into  the  chancery.  But  to  under- 
ftand  the  authority  of  the  court  of  chancery 
in  relation  to  the  revenue,  and  what  mare  of 
jurisdiction  was  fettled  in  that  court  upon  the 

*  The  Great  charter,     f  Ancient  dial.  Excheq.  p.  50.  b, 
§  By  virtue  of  their  office.         ||  By  virtue  of  the  writ. 

divifion 


12  Forum  Romanum.     Chap.  i. 

divifion  of  the  courts  of  juflice,  it  will  be  ne- 
cefTary to  look  into  what  was  the  ufual  bufinefs 
of  the  chancellor  in  the  ftrQ.  Norman  period. 

In  the  antient  times  the  chancellor  was  like- 
wife  chaplain  to  the  King,  and  it  was  his  bufi- 
nefs in  the  time  of  the  juflicier  to  write  the 
diplomat  a,  that  is,  all  charters  and  com  millions 
from  the  King.     Therefore  when  the  power  of 
the  juflicier  was  broken,  he  obtained  the*  qfficina 
brevium  and  -\  cart  arum  regiarum.  From  thence 
all    the    extraordinary  jurifdictions    touching 
granting  of  charters,  as  likewife  all  inquefts  of 
office  to  intitle  the  crown,  were  returned  into 
this   office.      And  the  exchequer,   in   which 
thefe  things  were  antiently  tranfacled,  became 
only  an  ordinary  court  of  revenue  to  let  leafes 
to  the  King's  farmers,  and  to  get  in  the  King's 
SeeGilb.hift.  debts.     And  therefore  the  office  in  the  exche- 
viewoftheex-  qUer  was  on}y  an  office  of  inftruction,  of  what 
chequer  132,  jancjs  were  jn  t}ie  Kino;  in  particular  counties. 
*o>    w-      gut  t0  ve£  ]anc|s  jn  the  crown  §de  novo,  it  was 
5  Co.  52.       necefTary  to  have  an  office  under  the  great  feal, 
10  Co.  115.    and  fo  to  grant  lands  from  the  crown  (unlefs 
Page's  cafe.     'lt  were  mereiy  the  farms  that  were  granted  for 
years)  it  was  necefTary  they  mould  have  pa- 
tents under  the  great  feal. 

From  hence,  when  any  writ  went  out  of  the 
chancery  in  order  to  quicken  the  fheriffs  and 
efcheators,  it  was  returned  into  that  court 
as  part  of  the  extraordinary  jurifdidtion  that  fell 
to  the  fhare  of  the  chancellor  after  the  divifion 
of  the  courts,  and  there  any  party  grieved  was 
to  come  in  to  traverfe.  Andfo  \fa\\fcirefacias 
ifTued  to  repeal  any  patent,  it  was  returnable  in- 

*  The  office  for  writs,     f  Royal  charters.     §  Anew. 
||  Writ  to  fhew  caufe. 

to 
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to  this  court,  becaufe  there  fuch  patents  were 
regiftered,  and  there  the  party  came  in  and 
pleaded  before  the  chancellor.  And  if  a  de- 
murrer was  joined  the  chancellor  was  judge. 
But  if  they  pleaded  to  ifiue,  the  chancellor  why  the  offi- 
could  not  award  a  jury  procefs,  but  was  to  cina  brevium 
carry  the  record  itfelf  over  to  the  King's  bench,  could  not  a- 
who  awarded  the  jury  procefs  upon  it  5  and  af-  w^rdJury  Pr0* 
terwards  upon  the  verdict  gave  judgment. 
And  the  reafon  of  this  feems  to  be,  that  the 
chancery  being  the  *  ojficina  brevium,  if  it 
could  have  tried  iffues,  might  have  eafily  en- 
croached upon  other  jurifdi&ions,  in  making 
the  writs  that  were  hTued  out  of  his  court  re- 
turnable into  it.  And  from  hence  it  wTas  that 
they  kept  original. and  judicial  writs  diilinct 
from  each  other.  For  tho'  the  chancery  gave 
judgment  upon  fuch  inquifitions,  and  upon  a 
•\  fcire  facias,  where  a  demurrer  was  joined,  yet 
fuch  judgment  was  either  to  remove  the  King's 
hands,  or  to  repeal  the  patent,  upon  which  no 
judicial  writs  needed  to  hTue. 

Thirdly,  the  faid  jurifdicTion  was  as  a  Latin  Third  office  of 
court  for  the  proceeding  on  the  records  there,  the  court  of 
touching   perfons    privileged,    and  alfo  upon  chancery, 
recognizances. 

As  to  the  privilege  of  officers,  this,  was 
plainly  arifing  from  their  attendances.  And 
their  jurifdicliions  in  recognizances  arofe  from 
the  records  remaining  with  the  chancellor  here. 
And  becaufe  they  had  in  the  former  cafes  ufu- 
ally  given  judgment  in  demurrer,  fo  in  this 
cafe,  when  demurrer  was  joined  they  gave 
judgment  alfo.     But  they  never  having  hTued 

*  The  office  for  writs,       f  Writ  to  fhew  caufe. 

any 
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any  jury  procefs  in  the  cafes  of  the  revenue,  in 

the  old  Norman  times,  fo  in  thefe  privileged 

cafes  they  iflbed  no  jury  procefs,  becaufe  they 

had  never  done  it  in  the  cafes  of  the  revenue. 

What  makes      Thefe  two  laft  jurisdictions  in  the  chancery, 

the  petty  bag.  make  up  what  we  call  the  petty  bag,  whereas 

all  the  original  writs  that  were  the  foundation 

of    all  the  bufinefs  in  the  courts  of  juftice, 

were  put  together  in  the  Hanaper:  fo  the  writs 

that  went  out  to   return  inquifitions  into  the 

chancery,  were  returned  into  the  petty  bag; 

which  gave  the  diftinction  to  thofe  names  and 

begot  diftinct  officers  in  the  court. 

Fourthly,  of  the  court  of  equity. 

The  court  of     This  court  was  newly  erected  after  the  di- 

equity  newly  vifion  of  the  courts,  and  from  a  very  fmall  and 

e£e^?d  after  inconfiderable  beginning,  hath  not  only  curbed 

TAZT    the  jurifdidtion  of  the  common  law,  but  hath 

the  courts,  J  ' 

which  was  introduced  a  new  procels,  and  a  new  manner 
when  the  of  tryal,  totally  before  unheard  of.  And  which, 
grand  juftici  th0>  [t  was  verv  much  impugned  even  towards 
er  s  power  was  -     g  ^  orig}nai  creation,  yet  could  never  be 

taken  away  at-  ..    .     °        m  »   / 

ter  the  barons  remedied,  and  is  now  grown  to  that  degree, 
wars.  that  it  has  fwallowed  up  moft  of  the  other  bu- 

finefs of  the  common  law  courts ;  we  muft 
therefore  fee  what  footfteps  there  were  for  this 
jurifdidtion  in  the  antient  *  curia  regis.  And 
that  there  muft  be  fome  footfteps  for  an  Eng- 
lijh  proceeding  to  give  occafion  and  rife  to  this 
court,'  feems  to  be  plain,  from  the  EngUJh 
jurifdiction  in  the  court  of  exchequer,  as  well 
as  that  which  is  exercifed  in  the  court  of  chan- 
cery. 

*  King's  court. 

There 
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There  was  no  doubt,  a  power  in  the  antient  Regifter  brev 
*  curia  regis  ^  upon  treafure  trove^  or  goods  de-  24- 
tained  from  the  King,  to  fend  to  the  party  by 
a  -J-  venire  facias^  and  examine  him  upon  articles 
adminiftred  to  him  upon  oath.  We  find  this 
now  praclifed  in  Englijh  informations  in  the 
King's  behalf  in  the  exchequer,  and  likewife 
upon  impeachments  in  the  houfe  of  lords, 
where  articles  are  exhibited  in  Englijh  for  the 
parties  to  anfwer.  But  in  the  court  of  the  King 
between  party  and  party,  the  pleadings  were  in 
French^  and  afterwards  entered  upon  the  roll 
in  Latin ;  and  they  were  entered  thus  in  Latin 
[before  the  ftatute  of  28  E.  3.]  to  keep  a  per- 
petual memorial  of  what  was  done  in  the  courts 
of  juftice,  which  they  thought  could  not  be 
in  changing  and  fading  languages.  When  the 
party  came  in,  he  anfwered  to  fuch  articles, 
and  if  he  difcharged  himfelf  upon  oath,  he 
was  acquitted;  but  if  they  proceeded  againft 
him  by  witnefTes,  it  was  upon  Latin  informa- 
tions, where  they  always  defcended  to  ifTue. 
And  there  was  no  more  to  warrant  this  jurif- 
diction  in  the  antient  *  curia  regis. 

At  the  firft  divifion  of  the  courts,  the  chan- 
cery was  very  tender  in  making  out  writs, 
in  cafes  where  there  had  been  formerly  no  pre- 
cedents, in  the  antient  curia  regis ,  which  are 
now  called  §  acliones  nominate  \  becaufe  they 
thought  the  antient  footfteps  that  were  in 
former  courts  of  juftice,  were  the  bounds  of  the 
law  \  therefore  when  ever  there  was  a  new  cafe, 
that  feemed  to  require  remedy,  the  ordinary 

*  King's  court.         f  Writ  to  fumreon  the  party. 
4  Nominal  actions. 

i  jurisdiction 
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jurifdiftion  referred  them  to  petition  the  next 
parliament,  where  proper  remedies  were  given 
for  the  peculiar  cafes.  But  becaufe  this  mul- 
tiplied petitions  to  parliament,  there  was  a 
peculiar  law  made,  by  which  it  gave  the  court 

z  Tnft  4.0  c     a  Power  m  a  new  cak  to  invent  a  writ>  wmch 

Stat.  Weftm.  is  the  Stat.  Weft.  2  cap.  24.     *  Et  quotiefcunque 

2.  c.  24.  gave  de  catero  evenerit  in  cancellaria,  quod  in  uno  cafu 

a  power  to  the  reperitur  breve,  et  in  confimili  cafu  cadente  fub 

°hanC  cafe's  "0  eo dew  jure  1  etfimili  indigent e  remedy  non  reperi- 

foren^wrks.0^,  concordent  clerici  de  cancellarid  inbrevifa- 

ciendo,  vel  atterminent  querentes  inproximum  par- 

liamentum,  et  fcribantur  cafus  in  quibus  concor- 

dart  non  poffunt,  &  referant  eos  ad  proximum 

parliamentum,  &  de  confenfu  jurifperitorum  fiat 

breve,  ne  contingat  de  catero,  quod  curia  Domini 

Regis  deficiat  conquer entibus  in  juftitid  perqui- 

rendd. 

Writs  founded     Tho'  the  chancery  by  this  ftatute  was  armed 

on  this  ftatute.  with  great  power,  yet  the  officers  there  ufed  it 

very  modeftly,  only  to   grant  jurifdiclion  to 

other  courts  upon  writs  in  new  cafes ;  and  for 

this  the  writ  of  entry  f  in  confimili  cafu  which 

relating  to  lands,  was  by  way  of  eminence  faid 

to  be  founded  upon  this  ftatute.     There  were 

likewife  founded  upon  this  ftatute,  actions  upon 

*  And  as  often  as  it  (hall  for  the  future  happen  in 
chancery,  that  a  writ  be  found  in  one  cafe,  and  not  in  a 
fimilar  cafe  of  equal  juftice,  and  where  the  like  remedy  is 
wanting :  the  clerks  in  chancery  mail  agree  to  make  a 
writ,  or  the  fuitors  be  at  liberty  to  apply  to  the  next  par- 
liament, and  fuch  cafes,  concerning  which  they  cannot 
agree,  (hall  be  tranfcribed,  and  referred  to  parliament ; 
and  the  lawyers  (hall  confent  to  a  writ,  that  the  Lord  the 
King's  court  may  not  for  the  future  be  deficient  in  doing 
juftice  to  the  fuitors  of  it. 

f  In  the  like  cafe. 

the 


Chap,  i*     Forum  Rom  a  num.     *  ij 

the  cafe,  upon  feveral  trefpafTes,  in  which  cafes 
there  were  not  found  any  writs  in  the  Regifter. 
But  towards  the  times  of  Richard  the  fecond, 
they  not  only  made  ufe  of  this  ftatute  for  the 
making  of  new  writs,   but  for  the  erecting  a 
new  jurifdiction  \    and  the  occafion  was  this. 
The  making  the  ftatute  of  Mortmain  had  curb- 
ed the  growing  power   of  the  clergy.     They 
afterwards  found  out  an  invention  to  avoid  the 
ftatute  by  giving  away  lands  to  truftees  for 
pious  ufes,  and  the  feoffees  of  fuchtruft  did  the 
duties  of  fuch  tenure  in  behalf  of  the  trull  •,  but 
if  they  perverted  the  truft,  the  ordinary  jurif- 
diction  could  take  no  notice  of  it,as  being  againft 
the  ftatute  of  Mortmain   fo  to  do  •,  but  John  3  Selden 
#^Mw/z,thenbifnop  of  Salijhury^nd  chancellor,  1 544. 
(as  the  commons  mentioned  in  their  petition) 
out  of  his  fubtilty  found  out  and  began  a  novelty 
againft  the  form  of  the  common  law,  and  that 
was  the   invention  of  the  writ   of  fubpcena.  The  wrjt  0f 
This  writ  fummoned  the  party  to  appear  under  fubpcena  firft 
a  pain,  to  anfwer  to  fuch  things  as  were  ob-  found  out,  and . 
jected  againft  him :  and  a  petition  was  lodged  bX  whom. 
in  chancery  containing  the  articles  to  which  he 
was  obliged  to  anfwer,  and  upon  fuch  articles 
it  was  that  this  new  invented  writ  iffued.    But  D 
the  7  R.   2.  cap.  6.  was  made  to  hinder  thea]-ven  t0  per. 
growth  of  this  court,  by  which  damages  were  ibns  drawn  in- 
given  to  fuch   perfons  that  were  drawn  into  to  chancery  by 
chancery,  or  before  the  King's  council,  upon  falfe  fuS&er* 
fuch  falfe  fuggeftions. 

There  are  petitions  of  the  commons  againft  2  Hen.  4. 69. 
this  new  invented  jurifdiclion.     But  when  they  4  Hen.  4.  78. 
had  fettled  this  new  procefs  of  fubpcena,  in  5  Hen.  5.  46, 
order  to  make  the  party  appear,  they  took 
the  whole  procefs  that  had  been  ufed  in  par- 

C  liament, 


j8 
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Commiffion  of 
rebellion. 


liament,  in  order  to  bring  perfons  to  anfwer 
charges  exhibited  before  them.  That  is,  thj: 
The  attach-  attachment  whereby  they  took  up  his  body  as 
mentma  euie  acontempt  for  not  appearing,  the  proclamation 
commanding  him  to  appear  upon  pain  of  his 
allegiance,  and  likewife  to  attach  his  body 
wherever  he  was  found,  either  within  liberties 
or  without.  The  next  was  a  commiffion  of 
rebellion,  which  recited  the  proclamation,  and 
ordered  the  perfon  to  be  taken  up  wherever 
he  was  found  :  and  likewife  a  command  to  all 
conftables  and  bailiffs  to  affift  the  fheriff. 
Thefe  were  all  directed  to  the  public  mini- 
fters  and  officers  of  juftice,  and  plainly  ap- 
peared to  be  the  antient  prerogative  procefs 
to  compel  an  appearance  in  the  fupreme  court 
of  judicature. 

If  thefe  three  proceffes  did  not  fetch  in  the 
party,  it  was  prefumed  there  was  fome  neg- 
ligence in  the  officers  and  minifters  of  juftice, 
and  therefore  the  fupreme  judicature  lent  an 
officer  of  their  own,  to  fee  whether  the  party 
did  really  hide  himfelf  from  juftice,  or  not; 
and  if  the  officer  returned  that  he  did,  then 
Sequeftration.  jfl-u6cj  out  a  fequeftration  upon  all  his  lands, 

Afequeftra-    goods,  and  chattels  whatfoever;  thefe  are  the 

tion  before  a  two  jafl.  prerogative  proceffes :  and  long  it  was 

u  poena  upon  ^  ^       ^    court  0f  chancery  could  fix  them 

menincultody  .  J 

to  fubferve  the  juftice  of  that  court,  ror  the 
2  Chan,  cafes  C0Llrts  of  common  law  fo  far  impugned  the 
c4'  El"  6  i  feclueftration5  tne  taft  prerogative  procefs,  that 
Danv.  3o67p.' tnev  held,  if  the  fequeftrators  were  refifted  by 
i  Moor  549.  the  party  and  killed,  that  it  was  no  murder, 
Blagrave  v.     but  only  *  fe  defendendo  •,  for  that  the  chancery 

Watts. 


Serjeant  at 
arms. 


*  Self  defence. 


had 
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had   no  jurifdiction  *  in  rem,    but  only  -f-  in 
perfonam. 

The  court  of  chancery  being  thus  erected  to  Why  matters 
ifTue  procefs,  and  the  chancellor  or  lord-keeper in  chancer7 
that  had  the  government  of  that  court,  had  *dere  aPPomt" 
the  great  feal,  by  authority  of  which  all  pro- 
cefs was  to  ifTue :  from  hence  it  was,  that  there 
were  mailers  appointed    in  that   court,    that 
made  out  the  forms  of  the  writs,  and  entered 
them  in  a  book  kept  for  that  purpofe,  thence 
called  the  Regifter,  and  fuch  writs  are  prece-  Regifter  for 
dents   for  the  future  in  like  cafes.     And  ex-vvnts* 
ceptions  were  taken  to  writs  in  the  courts  to 
which  they  were   directed,  for  not   agreeing 
with  the  Regifter,  and  for  divers  other  informa- 
lities, becaufe  fuch  informal  writs  raifed  a  pre- 
emption that   they  did    not  ifTue  out  of  the 
great  fhop  of  juftice,  from  which  all  courts 
ought  to  found  their  authority  in  civil  pleas. 

By  the  ordinary  jurifdiction  on  every  caufexhe  original 
of  complaint,  the  chancellor  ifiued  the  writ  af-  of  the  Englifli 
ter  examination  of  the  plaintiff,  that  the  fubjectJurifdiftion  »f 
might  not  be  needlefly  difturbed ;  but  when  the  ^e  court   of 
cafe  was  extraordinary,  and  it   was  neceffary 
to  have  the  defendant's  own  oath,   the  chan- 
cellor by    his  extraordinary  jurifdiction,  had 
power  to  fend  for  and  examine  him,  upon  the 
feveral  allegations  in  the  plaintiff's  petition ; 
and  this  gave  birth  to  the  Englijh  jurifdiction 
of   the  court  of  chancery. 

By  the  ordinary  jurifdiction,  on  every  caufe  In  Edward  the 
we  fee  that  in  the  times  of  Ed.  1.  they  began  firft's  time  they 
to  keep  clofe  to  the  forms  of  the  Regifter;  fob^n  t0  kLeeP 

r  °         '        dole  to  the 

form  of  the 
*  Agamft  the  eftate.         +  Againfl  the  perfon.  Regifter.    ' 

C  2  that 
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that  the  ftatute  oiWeftm.  2.  cap.  24.  was  made 
to  enlarge  the  ordinary  jurifdi&ion  only.  For 
it  was  then  doubted  whether  the  chancellor 
could  go  beyond  the  fettled  forms  of  the 
writs,  becaufe  he  was  obliged  to  follow  the 
law,  and  was  not  entrufted  with  the  power 
to  innovate  and  make  new  lawsj  but  this 
ftatute  only  gave  power  to  the  chancellor 
to  make  out  new  writs,  where  he  found  fimilar 
cafes,  therefore  the  extraordinary  jurifdiction 
where  there  were  no  like  cafes,  or  where  the 
party  was  to  be  examined  upon  oath,  was  left 
as  it  was  before. 


CHAP.  II. 

a  compatifon  of  tlje  piocceBing^  in  t&e 
ttbil  ana  tnnott  lata  tuitlj  tfjofe  $f 
tije  court  of  Cljancer^ 

Corvin.Dig.      >    NCIENTLY,    among  the  Romans, 

lib.  2.  tit.  4.       IX  .,'.,.     °j       r  .  , 

De  in  jus  vo-  +-  -*•  everT  one  might  cite  his  adveriary  with- 
cando.  out  procefs,  *  et  invitum,  et  reluftantem  obtorta 

collo  in  jus,  hoc  eft,  ad  tribmial  pr<etoris,  t  eft  ate 
tamen  trahere-,  for  they  could  not  take  him  by 
the  collar,  to  draw  him  before  the  prastor  with- 
out a  witnefs,  before  whom  the  party  declared, 
that  he  intended  to  draw  the  perfon,  whom  he 
laid   hold  of,  before  the  prsetor,    and  not  to 

*  And   drag  him  by  the  collar,    notwithftanding  his 
unwillingnefs  arid  re&ftance,  to  juftice,  that  is,  before  the 
prsetor's  tribunal,  provided  it  was  done  in  the  pfefence  o 
3  witnefs.  f 

2  affauk 
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afTault  him  injurioufly  -,    and  this   was  called 
*  Anteftatio :    afterwards  the   praetor,    by   his 
edict,  prohibited  certain  perfons  to  be  drawn 
thus  to  juftice,  without  his  permiflion,  as  ma- 
giftrates,  and  afterwards,  thofe  to  whom  re- 
verence was  due  ;  and   from  hence  they  came 
to  citations,  nor  did  they  permit  any  body  to  citations  made 
be  drawn  out  of  his  own  houfe,  becaufe  it  was  ufe  of  among 
faid,  that  the  perfon  v/as  fufficiently  punifhed, tne  Romans, 
who  was  forced  to  lie  hid  in  his  own  houfe  \ 
and  the  f  affor,  if  the  peribn  was  cited  at  his 
houfe,    and   did   not   appear,  was    put   into 
porTefTion  of  the  goods  of  fuch  perfon. 

The  citations  were  two-fold,  either  §  verbalis.  Citations  two- 
or  ||  per  nuneium>  and  the  §verbalis  was  in  wri-  fold,  verbal  or 
ting,  and  was  either  given  to  the  perfon,  or  left  D>'  meflenger. 
at  his  houfe:  the  citation,  \\per  nuncium,  which 
was  called  %  realis,  was  by  perfons  lent  by  the 
prastor,  when  the  perfon  did  not  appear  upon 
the  **  verbalis  citatio^  and  this  was  the  \\ap- 
prehenfio  perfona. 

When  the  -j-  aftor  and  §§  reus  came  before 
the  praetor,  then  the  f  actor  did  ||||  actionem 
edere  -,  and  antiently  this  was  done  by  fhewing 
the  caufe  of  his  action  to  the  praetor,  who 
thereupon  gave  him  out  his  proper  action,  but 
afterwards  the  fafitor  ufed  to  have  his  caufe  of 
complaint  ready  in  writing,  to  offer  to  the 
prxtor,  which  they  called  the  libel,  and  with  The  l:bel. 
it  produced  fuch  contracts  or  initruments,  as 
were  the  foundation  of  his  title  or  complaint, 
and  then  the  %reus  v/as  obliged  to  give  bail  to 

*  The  calling  one  to  witnefs.     f  Plaintiff.     §  Verbal. 
||  By  a  meflenger.     J  Real.     **  Verbal  citation, 
ft  Taking  the  perfon.     §§  Defendant.     ||||  To  declare 
his  action. 

C  3  appear 
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The  reus  to  appear  at  the  third  day  afterwards,  which  was 
give  bail  three  ca}]eci  *  dies  ferendinus,  and  this  time  was 
days  after  the  .  n  j.  tQ  conficier  whether  he  would  con- 
bbel  given  in.  *  ft  ^  ^  ^  ^   ^  day  .    tf  he  contefted 

the  fuit,  there  were  forms  of  qoeftions  and 
anfwers,  which  mutually  paffed  between  the 
•\aftor  and  §  reus,  in  which  queftions  the  faffor 
affimed  his  right,  and  the  §  reus  denied  it,  and 
The  contefta-  this  was  called  ||  conteftatio  litis.  Likewife  be- 
tio  litis.  fore  the  prastor,  the  %reus,  without  contefling 

the  fuit,  might  put  in  **  exceptio  declinatoria, 
as  alfo,  he  might  defire  that  the  f  aSior  might 
be  fworn,  that  the  fuit  was  not  commenced  out  of 
malice  -,  as  thef^r  might  have  the  §raw  fworn, 
that  he  did  not  defend  it  out  of  malice  •,  and 
Juramentaca-  thefe  oaths  were  called  ft  jur amenta  c  alumni  a 
lumnis  poll    p0fi  litem  conteftatam.     The  praetor  gave  them 
litem  contefta-  jucjo-es,  and  the  libel  contefted  was  brought 
we're  tafthe  before  the  judges,  and  upon  this  libel  the  faffar 
aaor  did  not  put  in  pofitions,  to  which  the  §  reus  was  obliged 
Cue,  nor  the  to  put  in  his  anfwer,   that  fo  they   might  fu- 
reus  defend,    perfede   the   neceflity    of   proving  what  was 
out  of  malice.  €onfeijed  by  tne  §r«w,  but  if  the  §reus  denied 
any  part  of  the  pofitions,  then  the  part  that 
was  denied,  was  formed  into  what  they  called 
^articuli,  and  upon  thefe  §§  articuli  interroga- 
tories were  framed  to  be  exhibited  to  the  witnef- 
fes,  but  the  witnefles  were  not  obliged  to  anfwer 
any  interrogatory  which  was  not  framed  out  of 
one  of  the  articles-,  upon  thefe  interrogatories,  one 
of  the  \\\\  judices  ^/ihimfelf  examined,  and  the 
depofitions  were  taken  in  writing  by  a  notary, 

*  The  day  of  appearance,     -j- Plaintiff.     §  Defendant. 
||  Contefling  the  fuit.  **  A  dilatory  plea, 

ff  Oaths  of  not  proceeding  out  of  malice  before  the  fuit 
began.       $$  Articles.       |]||  Appointed  judges. 

or 
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or  one  of  the  judges  clerks ;  when  all  the  wit- 
nefifes  were  examined,  both  for  the  ||  aft  or  and 
**  reus,  then  they  published  the  depofitions, 
and  gave  out  copies  of  them  to  both  parties ; 
upon  which  the  *  jurifperiti  &  patroni  made 
the  orations  for  their  clients  before  the  judges, 
and  then  the  judges  pronounced  their  fentence, 
which  was  given  to  the  praetor  to  be  executed, 

But  to  defcribe  this  more  fully,  tho'  accord-  Corvin.in  vul- 
ing  to  the  antient  form,  any  Roman  who  had  tim-  3C9»  l2> 
demand  againft  another,  might   drag  him  to  *3,  I4* 
juftice   t  obtorto  collo,  as  they   called  it,  yet 
that  being  found  inconvenient,  they  came  to  a 
new  method,  which  was,  that  they  fhould  firft 
§  edere  aftionem  before  the  praetor,   and  then  The  aftor  was 
the  praetor  gave  him  out  his  proper  aclion,  and  obliged  to  de- 
a  liberty  to  cite  the  party,  and  he  either  cited  clare ^1S  ca"fe 
him  by  himfelf,  or  by  a  mefifenger,  and  then  °ore  thepne_" 
the  defendant  was  either  obliged  to  go  along  tor. 
with  his  adverfary,  or  give  fecurity  to  appear  \ 
and  if  he  did  neither,  the  ||  aft  or  might  fobtorto 
collo  force  him  before  the  praetor;  when  the 
**  reus  came  in  before  the  praetor,  the  ||  aftor  did 
produce  his  caufe  of  complaint,  which  was  fome- 
times  called  the  fecond  libel,  for  the  firft  libel 
was   in  order  to  obtain  the  power  of  citing, 
and  was  called  the  \\ libellusfupplex,  and  thefe-  Libellus  fup- 
cond  to  fhew  the  **reus  what  he  was  to  anfwer,  plex,  what, 
was  called  the  §§libellus  aftionis  aut  merit  orius,  Libellus  a&i- 
and  then  the  ||  aftor  afked  of  the  praetor  pot  eft  a-  onis,  what. 
tern  agendi,  that  is,  the  power  to  implead  the 
the  defendant,  and  ||||  formulam,  containing  the 

*  Lawyers  and  patrons.     +  By  laying  hold  of  his  collar. 
§  Declane  his  action.     ||  Plaintiff.     **  Defendant. 
ft  Suppliant  libel.     fj§  Libel  of  the  action,  or  which 
tended  to  the  merit  of  the  caufe.      ||||  The  commiflion. 

C  4.  form 
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form  of  the  action,  and  *  judicem,  who  was  to 
hear  and  determine  the  matter. 

And  for  that  end,  the  \  aftor  did  fumma- 
rily  fhew  before  the  praetor,  how  the  action 
accrued  •,  and  if  it  was  founded  on  any  inftru- 
ment  he  produced  it,  if  not  a  witnefs  before 
the  praetor-,  here  likewife  the  §  reus  propofed 
his  exceptions,  either  j{  declinatori<e,  alfo  called 
**  dilator i<e,  or -\\  per  emptor  i<e-,  tho'  the/>*- 
remptoria  might  alfo  be  put  in  before  the 
judge  *,  and  thus  the  caufe  agebatur  fummatim^ 
as  they  call  it,  and  the  praetor  determined, 
whether  they  mould  proceed  in  judgment  or 
not;  If  the  praetor  adjudged  they  were  to  pro~ 
ceed,  then  the  §reus  was  either  to  yield  or  give 
up  the  matter  in  demand,  or  conteft  it,  which 
was  the  §§  litis,  contejiatio,  and  was  clofed  be- 
fore the  praetor. 

When  the  praetor  had  given  a  judge,  he 
was  to  make  out  a  citation  againit  the  §reus  to 
appear  before  him,  and  there  the  firft  act  was, 
for  the  defendant  to  anfwer  the  pofitions  on  the 
libel  •,  after  thofe  pofitions  were  anfwered,  the 
next  citation  was  upon  the  articles,  upon 
which  the  defendant  was  to  bring  in  his  crofs 
Crofs  interro-  interrogatories  to  the  witneffes,  who  were  to  be 
gatories  what,  examined  on  the  part  of  the  plaintiff  upon  the 
articles,  as  likewife  any  witneffes  of  his  own, 
which  he  had  to  produce  on  the  matter  of  the 
articles ;  and  at  that  act  there  was  given  a  pro- 
batory term,  within  which  all  witneffes  were 
to  be  examined,  and  the  depositions  afterwards 
to  be  publifhed.     One  of  the  judges  who  was 

*  The  judge,     -f  Plaintiff.     §  Defendant.     (Shuffling. 
**  pilatory.     ff  Peremptory.     §§  Contefling  the  fuit. 

to 
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to  hear  the  caufe,  was  one  of  the  perfons  who 
examined  the  witneffes,  and  reported  as  to 
their  credit,  as,  whether  they  anfwered  truly, 
or  only  as  they  were  inftrucled.  The  third 
act  was  the  citation  after  the  probatory  term 
was  over,  and  publication  had  pafled,  in  order 
to  hear  judgment;  fo  that  in  every  judiciary 
ac"t,  there  was  need  of  a  citation,  left  they 
ihould  proceed  *  parte  inauditd,  which  they 
thought  to  be  unjuft,  and  contrary  to  the  law 
of  nature. 

At  the  hearing  of  the  caufe  the  X  advocatiVhh.verb.  Ad- 
came,  who  were  the  perfons  who  attended  the  voc^*  Patron, 
caufes  on  both  fides,  and  gave  advice  in  matter  et    orat* 
of  law.     There  was  likewife  the  -f  patronus^ 
who  was  the  perfon  who  defended  the  §  reus, 
and  was  called  the  orator,  if  he  was  a  man  of 
great  eloquence,  tho'    the  •fpatronus  and  the 
orator  differed  in  this,  that  the  -fpatronus  was  The  difference 
confined  to  judicial  pleadings;  but  the  orator  between  the 
undertook  all  manner  of  caufes,  as  well  delibe-Patronand 
rative  and  demonftrative,  as  judicial.  orator. 

When  fentence  was  given,  fuch  fentence  was  Wood's  civil 
delivered  to  the  prsetor,  and  if  it  were  of  a  law  334. 
thing  corporeal,  the  prxtor  put  the  ||  a  ft  or  into  Where  the 
poffefTion  •,  but  if  it  was  a  matter  incorporeal,  corP°real  was 
as  obligations,  fcfr.  then  the  \\aftor  was  put  into  where  th 
pofTeflion  of  fo  much  of  the  moveable  goods  moveable 
of  the  §  reus,  as  would  fatisfy  the  debt,  except- goods, 
ing  always  the  tools  in  trade  and  hufbandry, 
and  the  beads  of  the  plough,  if  enough  befides 
to  anfwer  the  debt ;  and  if  no  moveable  goods 
were  found,  then  the  immoveable  goods  were 

*  Without  hearing  the  other  fide.      J  Advocates. 
f  Patron.    [§  Defendant.        ||  Plaintiff. 

feized 
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Where  the  bo -feized,    and  for  want  of  fuch  the  perfon  of 
dy  of  the  reus.  ^  ^reus  was  at  laft  taken  in  execution. 

Citation  Gal.      The  beginning  and  foundation  of  every  caufe 

90.  is  the  citation  by  the  canon  law,  tho'  the  libel 

Maranth.240.  muft  be  regularly  in  before  the  return  of  the 

citation,  and  regularly  is  fuppofed  to  precede 

it,   and  therefore   the  canonifts  fay,  that  it  is 

not  enough  in  the  citation  to  exprefs  the  caufe 

*  ingenerey  but  fo  explicitly,  that  the  perfon 

cited  may  know  for  what  caufe  he   is  called, 

and  that  he  may  come  prepared   to  anfwer  -, 

but  it  is  not  neceffary  to  infert  the  tenor  of  the 

libel  in  the  citation,  efpecially  in  civil  caufes-, 

but  if  they  tranfmit  the  tenor  of  the  libel  with 

Where  the      the  citation,    then  the  defendant  mud  come 

reus  is  cut  offprepared  to  anfwer,  and  is  cut  off  from  all 

from  alldila  ^iiatorjes.     from   hence    comes  with  us  the 

fubpcena  f  ad  refpondendum*  which  is  called  the 

fubpcena  ^certis  de cau/is,wh\ch  never  inferts  the 

tenor  of  the  libel  or  bill,  and  therefore  time 

Gal.  96.        is  given  to  anfwer,  but  the  bill  is  fuppofed  to 

precede  it,  and  prays  a  fubpcena;  as  the  libel 

was  fuppofed  to  precede  the  citation,  by  the 

canon  law-,  but  it  was  fufficient  both  by  rules 

4  &  5  Ann.    of  equity,  before   the  ftatute  for  the  amend- 

c.  16.  feft.      ment  of  the  law,  and  by  the  canon  law,  if  the 

23'  libel  or  bill  was  in,  by  the  day  of  appearance, 

which  was  four  days  inclufive,  after  the  return 

of  the  citation,  and  that  was  the  fame  as  the 

**  dies  per endinus  in  the  old  civil  law. 

Our  citation  was  formed  §  certis  de  caufis^  and 
not  to  exprefs  the  fubftance  or  abflracl  of  the 
libel,  as  they  in  the  civil  or  canon  law,  becaufe 

II  Defendant.        *  Generally.       f  To  anfwer. 
§  For  certain  reafons.       **  Day  of  appearance. 

thev 
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they  were  to  appear  to  anfwer  %  libellus  articu- 
latus,  of  which  more  hereafter  -,  which  being 
formed  upon  feveral  circumftances,  could  not 
be  commodioufly  inferted  in  the  citation  -,  and 
the  canonifts  went  fo  far,  that  if  any  perfon 
was  cited  to  appear  ||  ad  certam  caufam,  he  was 
obliged  to  anfwer  to  any  other  caufe,  becaufe 
they  faid  that  the  effecl:  of  the  citation  was 
appearance,  and  fo  we  have  ruled  it,  that  he 
is  obliged  to  anfwer  any  other  bill  of  the  fame 
plaintiff,  becaufe  he  has  appeared  to  that  plain- 
tiff, and  therefore  there  is  no  occafion  to  have 
him  further  cited  -,  but  if  any  other  plaintiff 
puts  in  his  bill,  he  muft  be  cited  *  de  novo^  be- 
caufe by  his  appearance  he  is  fuppofed  to  have 
inftructed  his  proctor  or  clerk,  f  quoad  that 
plaintiff  and  no  other. 

If  there  be  error  in  the  name,  in  the  cita-Gail.  93. 
tion,  in  the  chriftian  or  furname,  there,  if  an- Error  in  tne 
other  perfon  fo  named  be  ferved  and  appears,  j:iirmian  or 
he  mail  have  his  cofts,  both  by  the  canon  Law  and  another  per- 
equity  ;  but  if  the  perfon  falfly  named  be  ferv-fon  appears  he 
ed,  and  don't  appear,  there,  they  cannot  proceed  ^alJ  have 
in  any  procefs  againft  him,  becaufe  no  perfon      s* 
is  cited  §  et  nulla  funt  qualitates  •,  and  therefore 
it  mould  feem  by  both  laws,  that  if  he  appears 
and  goes  away  without  anfwering,  there  can 
be  no  procefs  againft  him  ;  becaufe  the  procefs 
muft  run  upon  the  foundation  of  the  citation, 
and  the  procefs  againft  Peter  can  be  founded 
upon  no  contempt  or  contumacy  againft  John\ 
but  if  the  firft  citation  be  right,  and  there  be  any 

X  The  articles  of  the  libel.       |  For  a  certain  reafon. 
*  Anew,     f  As  to.     §  And  there  are  no  qualifications. 

miftake 
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Miftakesinthemiftake  in  the  fubpoena  *  ad  rejungendum,  or 
fubpcena  to  re  f  audiendum  judicium,  there  by  both  laws  it  is 

join  or  hear  ,  ,  J  .  rJ  . 

judgment  are  curec*  by  appearance  •,  becauie  by  appearance 
cured  by  ap-  he  contefts  both  in  the  proofs,  and  at  the  hear- 
pearance.       ing  j  for  if  he  examines  his  witnefies  he  waves 
the  miftake  in  the  fubpcena  *  ad  rejungendum  -, 
and  if  appears   at  the  hearing,  he  waves  the 
miftake  in  the  fubpcena  fad  audiendum  judicium. 
Durand.  77.  If  the  perfon  falfely  named    in  the  primary 
citation  appears,  he  may  by  both  laws  pray  to 
be  difmiffed  with  cofts. 
Gail  qq  ^e  citation  was  of  no   validity,    unlefs  it 

Subpcena  mull  was  made  returnable  §ad  diem  juridicum  -,    be- 
be  returnable  caufe  the  day  of  appearance  muft  be  §  ad  diem 
onRcoartd&ytjur^cum.y  and  this  rule  prevails  as  well  in  the 
ot  erwi  e       canon   law  as  the  court  of   chancery  ;  but  if 
the  fubpcena  be  returnable  with  us  §  ad  diem 
juridicum,  at  the  latter  end  of  the  term,  for 
expedition,    the  defendant  is  obliged  in   the 
court  of    chancery,    to   appear   and   anfwer 
within  eight  days  after  the  term,   the  defen- 
dant living  within  twenty  miles  of  London  \ 
becaufe  the  chancery  is  open  after  the  term, 
and  the  defendant  is  cited  to  appear  as  of  that 
term,  and  to  anfwer  of  the  fame  term. 
Gail.  ioo.  By  the  rules  of  the   canon  law,  in  caufes 

which  require  celerity,  and  where  there  was 
danger  of  delay,  a  citation  might  be  ||  ad  diem 
feriatum,  and  hence  it  is,  that  out  of  term 
you  may  have  a  fubpcena  out  of  chancery,  re- 
turnable immediately,  upon  affidavit  that  the 
defendant  lives  in  town,  or  within  ten  miles 
thereof. 

*  To  rejoin,        f  To  hear  judgment. 
§  On  a  court  day.       ||  On  an  holiday.     . 

By 
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By  the  canon  law,  and  rules  of  the  court  Gaih  103. 
of  chancery,  a  *  citation  or  fubpcena  may  be  Citation  may 
fcrved  at  the   houfe  of  the  party,  as  well  as  Defendant's 
perfonally-,  becaufe  it   is  prefumed   to  have  houfe  as  well 
come   to   his  knowledge,  and  that  therefore  as  perfonally* 
the  defendant  ought  to  appear. 

As  for  the  time  of  appearance,  after  fervice  What  time 
of  the  citation,  the  canonifts  determined  that  defendant  has 
the  fcitatus  muft  have  fo   much  time,  that t0  aPpear  oa  a 
§  ad  locum  citatum  commode  venire  poffet;  and 
they   reckoned  this  ||  per  dietas,  twenty  miles 
being  a  day's  journey  -,   from  hence  the  firft 
rules  in  chancery  came  to  be,  that  if  a  man 
lived  within  twenty  miles  of  town,  he  muft 
appear  in  four  days  after  fervice  of  the  fub- 
pcena -,  but  if  the  fubpcena  was  made  return- 
able immediately,   which  was  the  quick  pro- 
cefs  againfl  thofe  who   lived  within  ten  miles 
of  the  town,  the  perfon  cited  was  to  appear 
within  two  days. 


CHAP.    III. 

€ije  original  of  tfje  englifEj  pjasice* 

BY  the  old  civil  law,  where  any  perfon  was Cod'  hhf'  > 
cited,  he  was  to  appear  before  the  prsetor  off^itar. " 
within  three  or  four  days  after  fuch  citation,  Nov. 5  3^.3 
or  they  proceeded  to  apprehend  him  as  a  per- 

*  N.  B.  A  citation  may  be  ferved  on  a  Sunday,  and 
good.     Carth.  504.  1  Ld.  Raymond  706.  arg. 

f  The  perfon  cited.  §  So  that  he  might  conveniently 
tome  to  the  place  he  was  cited.      |)  By  days  journeys. 
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Coryin-  in  fori  contumacious.  This  third  or  fourth  day 
Codicem,iib.  was  cauecj  j-j^  *  j;es  perendinus,  and  from  the 

'  *9'  *  Roman  law  the  f  quarto  die  poft  had  its  ori- 
Codecum  ginal,  which  was  the  third  or  fourth,  day  after 
Gloffis,  lib.  3.  the  return  of  the  procefs.  This  time  was  given 
JjJ- 9- ,544-     by  the  Roman  law  and  by  ours,  for  the  defen- 

rendinuTwas  c*ant  to  agree  witn  ms  adverfary  ;  when  the 
the  fourth  day  §  reus  came  before  the  praetor,  the  plaintiff 
after  the  cita*  was  ||  edere  aSiionem^  as  is  already  mentioned ; 
tion,  and  from  andpby  the  old  civil  law  the  §  reus  had  two  days 
uartodie°Urto  Put  in  kis  exceptions,  either  dilatory  or  pe- 
poft.  remptory,  and  if  he  did  not  put  them  in  with- 

Reus  hath  ten  in  that  time,  he  was  contumacious,  and  the 
days  to  put  in  praetor  either  put  the  plaintiff  in  poffelTion,  or 
his  exceptions.  fent  further  procefs  to  apprehend  the  perfon  of 

the  defendant.  Juftinian,  by  the  Novel  Infti- 
tution,  lib.  3.  tit.  g.Offeratur,  added  twenty 
days,  in  which  the  §reus, after  appearance, might 
agree  with  his  adverfary  ;  and  this  he  did,  be- 
caufe  the  judge  was  to  be  appointed  by  the 
praetor,  and  both  the  **  a  Si  or  and  the  §  reus 
agreed  by  folemn  words,  to  ftand  the  deter- 
mination and  fentence  of  the  judge,  fo  given 
by  the  praetor. 
Durandi  fpe-  By  the  canon  law,  there  was  no  judge  given, 
culumdedila-for  tfe  ordjnary   appointed   the  judge,    but 

Maranth  326.  ^^  were  f°ur  days  f°r  ^e  %reus  to  appear, 
'which  was  according  to  the  old  method  of  ap- 
pointing a  *  dies  perendinus;  but  when  the 
§  reus  appeared,  he  had  not  twenty  days  to  put 
in  his  anfwer,  as  he  had  by  the  Code.  But 
they  gave  him  a  term  to  put  in  all  his  pleas 

*  Day  of  appearance.         f  Fourth  day  after. 

§  Defendant.       ||  To  produce  his  libel     **  Plaintiff. 

to 
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to  the  libel,  according  to  the  nature  of  the 
cafe. 

In  the  inftitution  of  the  court  of  chancery,  Reg.  in  Cane, 
they  had  four  days  after  the  return  of  the  writ,  16. 
to  appear ;  this  was  according  to  the  canon After  tlie  re* 
and  civil  law,  and  alfo  according  to  our  own>  writ  the* de- 
which  appointed  the  *  quarto  die  poft  the  re-  fendant  had 
turn  of  the   writ,  as  the  day  of  appearance  -,  four  days  to 
and  when  the  party  appeared,  he  had  a   pe-  appear,  which 
remptory  time  to    anfwer,  which  was  eight ^he0|uarto 
days  from  the  day  of  appearance,  fo  that  theAfter  appear- 
time  for  anfwering  was  double  to  the  time  ofancehehad 
appearance  -,    for   they   thought  the  time  of  eight  days  to 
twenty  days,  which  was  given  by  the  Code,  a£fwer  fr°m 
was  too  much  \  and  they  thought  to  leave  a  pearatlce#   P 
latitude  to  the  judge    to   appoint  a  dilatory 
term,  as  they  did  in  the  canon  law,  was  too 
uncertain  \     and    therefore    they     appointed 
double  the  time  of  appearance,  for  the  proper 
time  of  anfwering. 

But  if  the  fubpeena  was  returnable  im  me- If  returnable 
diate,  then  there  were  two  days  appointed  for  immediate 
appearance  in  chancery,  exclufive  of  the  day two  "a>rs  for 
of  fervice,  for  that  they  conftrued  to  be  ^'IxcMivTof 
mediate,   when    the  time  of  appearance   was  the  day  of  fer- 
fhortened  by  one  half  j  but  they  gave  them  vice, 
the  fame   time  to  anfwer,  becaufe   a  perfon If  he  does  not 
living  within  twenty  miles  of  London^  might^apt*Sy x™ j^jT. 
have  a  neceffity  for  the  fame  time,  in  the  pre-tacnmentiffues 
paration  of  his  anfwer  •,  and  therefore,  he  had  againft  him. 
the  fame  time  allowed  him.     The  exchequer &»!*?  and  or- 
was  a  chancery  originally  for  the  debtors  of  ^s  ™*£™~ 
the  King,  and  therefore,  where  the  fubpeena  cftequer, 
was  returnable  immediately,  they  were  to  ap- 

f  Fourth  day  after, 

pear 
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On  immediate  pear  tne  next  fay  aftcr  fervice,  becaufe  the 
tht^chequer  Kin§'S  debt  miSht  n0t  be  delaYed  for  want  of 

the  defendant  their  appearance,  if  the  fubpeena  was  made  re- 
was  to  appear  turnable  at  a  day  certain,  that  being  out  of 
the  next  day.  the  common  courfe,  required  more  hade,  and 
If  returnable  therefore  t}iey  were  t0  appear  in  two  days, 
at  a  certain  * 

daythedefen-  and  ^e  rather,  that  the  defendant  might  not 

dant  was  to  have  time  to  fly  from  the  procefs  of  the  court  •, 
appear  in  two  and  therefore,  where  it  was  returnable  imme- 
^ys-  diate,  or  upon  a  day  certain,  there  was  lefs 

time  given  to  the  defendant,  that  he  might 
not  have  an  opportunity  to  fly  from  the  at- 
tachment •,  and  on  the  original  fettlement  of 
this  procefs,  the  ifTuing  it  out  in  this  extra- 
ordinary manner,  (hewed  that  it  required 
hafte;  but  if  it  were  a  common  return, 
Where  four  that  being  in  the  ordinary  form,  they  were  to 
days  were  al-  appear  in  four  days,  as  they  did  in  chancery, 

lowed.for  to    but  when   th        had    appeared     they    had    the 
appear  upon      r  .  J     r  rr.        . '       .  '    , 

fubpeena  in  the  lame  time  t0  aniwer  as  they  had  in  chancery, 
exchequer,      becaufe  they  had  a  like  neceffity  for  time  to 

make  their  defence. 
Marantha  By  tne  canon  law,  the    defendant  was  to 

258.  be  thrice  cited*  or  elfe  *  per  unum  perempto- 

riumy  and  then,  if  he  did  not  appear,  he  was 
Durandus       pronounced  f  contumax  •,  but  if  the  defendant 
•  108,9,10,11.  had  no  houfe  where  he  could  be  cited,  he  was 
cited  §  per  proclamationem  in  the  vicarage  of 
the  place   where  he  lived  -,  and  if  he  did  not 
appear  upon  the  proclamation*  he  was  like- 
wife  -f  contumaX)  and  upon  the  contumacy  of 
Primum  de-    the  defendant,  the  plaintiff  obtained  the  ||  pri- 
crctum.  mum  decretum,  to  put  him  into  pofTeflion  of  the 

*  Peremptorily,     f  In  contempt.     §  By  proclamation. 
The  rlrft  decree. 

defen- 
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defendant's   goods,    or  at   leaft  as  much  of 

them  as  would  anfwer  the  debtyif  it  was  a  debt 

that  was  demanded  ;    or   in  poffeflion   of  the 

thing  itfelf  which  was  demanded  ;  as  if  it  was 

*  fundus,  or  the  like;  and  this  f  primum  de-M&ranth.z^l 

cretum  was  founded  upon  a  fummary   proof 

of  the  plaintiff's  caufe  of  demand,  upon  his 

oath. 

And  if  the  defendant  perfifled  in  his  con-  Secundum  de- 
tumacy  for  a  year,  then  the  judge  came  to  the  «etum. 
§  fecundum  decretum,  whereby  the  plaintiff  was 
decreed  the  property  of  the  thing  in  demand, 
of  which  he    was  put    in    poffeflion   by  the 
•f  primum  decretum  ;  and  if  it  was  a  debt  which 
was  demanded,    the  goods  of  which    he  was 
put    in    poffeflion  by  the  f  primum  decretum^ 
were  fold  to  fatisfy  fuch  debt;  but   then  the 
plaintiff  produced  witneffes    before  the  judge  Maranth  260 
or  inftruments,    to    prove   the  truth    of  his 
demand. 

If  the  defendant  appeared  before  the  §  fecun-  ibid.  zg,# 
dum  decretum,  he  was  liable  to  a  mulcl,  for  he  Durand.  104. 
could  not   be  heard  in  the  caufe   till  he  had 
cleared  his  contempt  by  reimburfement  of  the 
plaintiff's  expence,  and  he  was  likewife  to  give 
fecurity  to  abide  the  decree. 

In  civil  caufes  they  had  not  regularly  a  real  Maranth.  247. 
citation,  which  is  the  taking  of  the  perfon  of 
the  defendant;  but  yet  they  might  have  fuch 
real  citation,  if  the  perfon  cited  was  |j  con- 
tumax ;  if  fuch  perfon  had  no  goods,  of 
which  by  the  f  primum  decretum  the  plaintiff 

*  An  eftate.      f  Firft  decree.      §  Second  decree. 
In  contempt. 

D  might 
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might  be  put  in  poffeflion ;  for  then  his  body 

was  to  anfwer. 
The  nobility       If  the  defendant  was  *  perfona  illuftris  vel 
cited  m  wn-    clariffima^  he  ought  to  be   cited  in  writing, 
Maranth  2co.  °ecaufe  it  was 'the  moft  refpectful  manner  of 

application. 

The  citation  may  be  ferved  by  any  body  \ 

and  even  by  the  plaintiff  himfelf,  becaufe  the 

authority  of    the  citation   is  from  the -com- 
Maranth. 245.  miffion  of  the  judge,  and  not  from  the  act  of 

citation ;    and  therefore,  whoever  bears  it,  it 

is  the  fame  to  enforce  the  appearance  of  the 

r .,        Party- 

uaii.  101.  if  ^Js  citation  be  from  the  prince,  then  the 

very  firfl  is  peremptory,  and  if  the  perfon  does 
not  appear,  he  is  -f  contumax. 

The  fubpcena  is  with  us  the  citation,  and 
if  an  affidavit  be  made  of  the  fervice  of  it, 
and  filed,  and  the  defendant  does  not  appear 
at  the  times  above  mentioned,  he  is  \  con- 
iumax  of  courfe,  becaufe  this  is  a  citation  from 
the  prince. 

The  next  ftep  is  the  §  apprehenjio  realis, 
which  takes  up  the  perfon  of  the  defendant  -, 
and  they  proceeded  thus  to  take  up  the  per- 
fon, and  not  to  j)  tniffio  fy  poffeffionem^  accord- 
ing to  the  civil  law,  by  reafon  of  a  prejudice 
among  the  lawyers  at  the  erection  of  this 
court  -5    for  they  apprehended  that  the  court 

4  Inft.  84.  na<^  no  authority  but  againft  the  perfon,  fince  it 
was  to  deal  with  the  confcience  of  the  party, 
and  that  it  could  not  put  the  plaintiff  into  the 

porTefTion  of  the  thing  itfelf. 

1 
-  * 

*  A  nobleman  or  perfon  of  diftinclion.     +  In  contempt. 
$  Attachment.        ||  Put  a  perfon  in  poffeflion. 

if 
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If    the   fheriff,    who   is  the  officer  of  the 
court,  upon  a  contempt  returns  *  non  eft  inven- 
tus, upon  the  attachment,  then  they  proceed-  Attachment 
ed  as   in   the  civil  law,  to  a  proclamation,  Wlth  Pr<>cla- 
which  with   us,    is  an  attachment  with  pro- matl0n* 
clamation \    and   if  upon    the    proclamation 
there  was  a  return  of  *  non  eft  inventus,  there 
^wentout  a  com miffion  of  rebellion,  to  appre- 
hend him   as  a  rebel;  and  if  upon  that  there 
was  alfo  *  non  eft  inventus  returned,  they  fent 
the  immediate  officer  of  the  court,  who  is 
the  ferjeant   at  arms,  to  feek  and  take  him  ; 
all  thefe  were  t  citationes  reales  ;  fo  that  they  What  real  ci- 
had  three  -f  citationes  reales,  before  they  came  tations  are. 
to  the  %primum  decretum  or  fequeft ration  ;  and 
this   was  gained  with  great  ftruggle,  it  being 
an  old   prerogative    procefs    againft  a    rebel, 
that  all  his  goods  mould   -be    ieized  and  fe- 
queftred. 

The  canonifts  do  take  the  proclamation,  or  The  procla- 

§  primum  decretum,  to  be  ||  quafi litis  cont  eft  alio  ;  m'atipn  or  pri- 

and  that  therefore  the  plaintiff  may   proceed  mum  °e"e- 
1  •  r  ii         1       &*.  r        1         1  tLim or  the 

to  his  proors,  and  then  the  **  fecunaum  decre-  c^nonjfts. 

turn  for  the  thing  in  demand  may  be  pronoun-  Secundum  de- 
ced :  we  have  no  ||  quafi  litis  conteftatio  with  us,  cretum. 
becaufe,  unlefs  the  defendant  comes  in,  and 
conttfts,  there  is  no  jurifdiction  to  a  court  of 
confcience  *,  for  unlefs  the  party  confefies  the 
fraud  or  corruption,  of  which  the  court  en- 
quires •,  or  it  be  proved  upon  him,  there  is  no 
fufficient  ground  for  a  decree,  which  can't  be 
without  "\"f  conteftatio  litis. 

*  He  is  not  found,  -j*  Real  citations.  §  Firft  decree. 
||  As  it  were  a  contefting  of  the  fuit.  **  Second  decree, 
tf  Contefting  the  fuit. 

Da  But  , 
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What  {hall  be      But  there  are  two  cafes,  in  which  an  im- 
deemed  an       ]jej  confefljon  js  a  Efficient  eround   for  a 

implied  con-    r.  D 

feffion.  decree- 

Ch.  Rep.  50.      The  fir  ft   is,  when  a  man  appears  by    his 

zCh  Ca.  237.  clerk  in  court,  and  afterwards  lies  in  prifon, 

and  is   brought  up   three   times   to  court  by 

*  Ha.  Cor.  and   has  the  bill  read  to  him,  and 

he  refufes  to  anfwer ;    fuch  public  refufal  in 

court  does   amount  to  the  confefiion  of  the 

whole  bill. 

2Wms.  SS7*       The  fecond  C3fe  is,  when  a  perfon  appears, 

2°c  2c     £  'and  departs  without  anfwering,  and  the  whole 

where  the  de-  procefs  of  the  court  has  been  awarded  againft 

fendant  ap-    him  after  his  appearance  and  departure,  to  the 

pearsandde-  fequeilration.      There   alfo  the  bill  is   taken 

Mfwering,°no  +  Pro  cmfelf0>  becaufe  it  is  prefumed  to  be 

decree  can  be  true  when  he  has  appeared,  and   departs   in 

againft  him  but  defpite   of   the  court,  and  withftands  all  its 

a  fequeftra-     procefs  without  anfwering  •,  and  this  feems  to 

??n*  ,  have  been  the  ancient  practice  of  the  civil  law, 

q  -/  for  Jujiinian  by  the  Novel  brought   in    the 

%fecundum  decretutn,    in   the   abfence  of  the 

party  •,  and  the  canonifts,  by  a  fiction  of  law, 

Proclamation  made  the  proclamation  ||  quafi  litis  conteflatio  : 

quafi  litis  con- but  by  the  antient  civil  law,  no  decree  could 

teftatio.  De  nac}  againft  an  abfent  perfon,  againft  whom 

procefs  had  been  iflued,    but  could  never   be 

brought  in  to  appear ;  and    it   is  fo  with  us, 

that  if  the  whole  procefs    of  the   court    be 

fpent,  and   the  defendant  never   appears,  you 

can  never  have  a  decree,  for  you  can  never 

make  any   proofs  againft  an   abfent   perfon, 

*  Have  the  body :  A  writ  fo  called,  becaufe  it  commanded 
the  fheriffto  hanje  the  body  on  fuch  a  day  and  at  fuch  a  place. 

-f  To  be  confefied.  §  Second  decree.  ||  As  it  were  con- 
telling  the  fuit. 

2  who 
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who  is  never  brought  into  conteft,  and  there 
is  no  foundation  for  a  decree  without  confefiion 
or  proofs ;  however  the  plaintiff  has  the  bene- 
fit of  the  fequeftration,  which  anfwers  to  the 
*  primum  decretum. 

Of  the   fubpcena. 

The   fubpcena  is  the  firft   procefs  in    the  The  fubpcena 
court,  in  order  to  bring  in  the  party  to  anfwer.  by  common 
The  fubpcena  was  antiently  and  originally  alawwasapro- 

r   .      \  r  1  ■  j      ceis  to  brine  a 

procels  in  the  courts  or  common  law,  in  order  wjtnefs  jn  t£ 
to  bring  in  a   witnefs  to  atteft  the  truth  ;  andatteft  the 
it  is  a  fummonce  to  the  party  under  a  penalty  truth. 
to  appear  and  give  his  teflimony.     This  pro- 
cefs was  therefore  taken  up  by  the  high  court  When  the 
of  chancery,  when  a  man  was  convened   to  chancery  firft 
anfwer  upon  oath,  as  to  the  truth  of  the  plain-  confet"  2g 
tiff's  allegations,  becaufe   it   was    the  neareft  Clerk's  prax. 
procefs  that  was  ufed  in  cafe  of  atteftation  by  16. 
the  common  law. 

And  this  was  formed  after  the  manner  of 
citations  by  the  civil  and  canon  law;  in  which 
it  was  necelTary  to  infert  the  names  of  the  de- 
fendants, and  alfo  of  the  plaintiffs,  at  whole 
fuit,  and  at  what  time  and  place,  they  were 
to  appear. 

The  return  of  the   fubpcena  is  either  ordi-  The  return  0f 
nary,  or  extraordinary.  Firft,  ordinary  ;  which  the  fubpcena 
is  at  any  day  certain  within  the  term.     For  two  fold, 
ordinarily  no  fubpcena  is  returnable  in  the  va-  Ordinary, 
cation  •,  the  reafon  of  which  is  the  fame  as  turnabie  any 
that  on  which  depends  the  conftitution  of  the  day  certain  in 
terms,  which  is  very  well  deduced  by  Spelman  term. 
in   his  Law  terms.    For  anciently  the  King's 

*  Firft  decree. 

D  3  courts 
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courts  were  open  from  three  weeks  to  three 
weeks,  all  the  year  long,  as  the  courts  of 
other  inferior  lords,  for  their  tenants  and 
vaflfals:  but  after  the  conqueft,  when  bufinefs 
began  to  multiply  in  the  King's  courts,  the 
days  and  times  of  devotion,  and  the  time  of 
harveft  were  fet  apart  as  *  dies  nonjuridici. 
Vacation  be-  Therefore  Hilary  vacation  was  appointed  for 
tween  each     Lent,  Eafter  vacation  for  the  time  of  Whitfun- 

ffTf^-8?"   f^e*  an<^    tiV]e  PreParation  f°r  i^   an~  Trinity 
fake  of  devo-  vacation  for  the  harveft,  Michaelmas  vacation 
tion  and  faai--  for  Cbr iftmat.     And  the  vacations  being  thus 
veil,  &c.        fixt  for  the  times  of  devotion  and  country  bu- 
finefs, it  was  thought    fit  not  to  difturb  the 
people  any  more   by  the  extraordinary  jurif- 
diction,  "than  by  that  of  the  common  law.    Se- 
The  extraor-   condly,  the  extraordinary  return  is  made  imme- 
dmary,  which  ^iate,  ancj  jn  tne  time  of  vacation.   This  bv  fpe- 

is  made  mime-    .   ,         .  .  .  i      i  /^i      J    n 

diateandin     cia*  PetltI0n»  or  motion,  to  my  lord  Chancellor 

the  time  of  va- or  Keeper,  and  an  affidavit  that  the  party  lives 

cation,  upon    in  town,  or  within  ten  miles  of  it.     And  this  is 

affidavit  that   excepted  out  of  the  general  rule,  becaufe  not 

in^b^o^6^^^  tne  rca^on  °f  lt'     ^or  tne  Parties  near 
within  ten      the  court  would  not  be  difturbed,  or  brought 
jniles  of  it.     from  their  country  bufinefs  by  fuch  attendance, 
and  the  corporation  courts  in  cities  were  open 
all  the  yearlong-,  and  therefore  it  was  fit  that 
the  court  of  chancery  mould   be  open  to  all 
the  parties  that  dwell  within  a  convenient  di- 
stance from  the   town,    that  the  jurifdi&rion 
might   be  as  extenfive  as  that  of   any  court 
Praft.  Reg.  in  whatfoeyer.      But  no  fubpcena   is  returnable 
phan.  340.     immediately  in  term  time,    becaufe  you  may 
Har:  Chan.     haVe  it  returned  at  any  day  certain,  as  foon  as 
I  ;ad  -go.     ypU  p|eafe?  tne  immediate  one  fuppofes  an  ur- 
gent neceflity  for  an  appearance,  which  cannot  be 

in 

*  Npt  ccurtdays, 
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in  term  time,  where  the  time  of  appearance  is 
every  day. 

Thefe  miftakes  in  the  fubpcena  vitiate  the  whatmif- 
writ.     Firft,  in  the   name  of  the  parties  ;  for  takes  in  a  Tub- 
if  the    party    ferved  be    not    named   in  the  pcena  will  vi- 
writ,  there  was  no  authority  in  the  court   to  tiate  the  wnt* 
convene  him,    and  therefore  it  was  no  con- 
tempt in  the  party  not  to  appear.    And  there- 
fore if  an  attachment  iflfues  upon  fuch  fubpcena, 
upon  application  to  the  court  it  will  be  dif-  ' 
charged. 

Secondly  in   the  return;    as  if  it  be  taken  In  the  return, 
out  in  term  time,  returnable  at  no  certain  day  ; 
for  the  party  is  at  a  lofs  when  to  appear,  and 
therefore  there  is  no  contempt  in  not  obey- 


ing it. 


Thirdly,  in  the  form  of  the  writ;  for  if  the  In  the  form  of 
form  of  the  writ  be  miftaken,  it  cannot  be  pre- the  vvrit- 
fumed  even  in  the  court  to  which  it  is  return- 
able tljat  it  iffued  from  thence,  and  therefore 
the  fubject  (hall  not  be  obliged  to  take  notice 
of  it.  • 

There  can  be  no  more  then  three  d ef en-  No  more  than 
dants  put  into  one  fubpcena.     The  reafon   is  three  defen- 
to  prevent  the  vexations  of  plaintiffs.     For  if  dants  can  be 
it  were  equally  cheap   to  put  in  a  multitude  PULC  in  one 
ot  names,  the   plaintiff  might  put  in   abun- 
dance  of  defendants,  in  order  to  terrify  and 
vex  them-,  for -it  is  fome  fmall  inconvenience 
for  a  man  to   hear  that  there   is  procefs  out 
againft  him,  tho'  he  be  never  ferved,  and  yet 
unlefs  he  be  ferved,  he  cannot  be  repaired  in  No  colls  un- 
coils from  the  plaintiff.     And  they  were  alfo  lefs  ferved, 
confined  to  the  number  three,  to  prevent  the 
miftakes  which  the  tranfcribing  a  multitude  of 
names  in  the  label  might  occafion. 

D  4  The 
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Hufband  and  The  hufband  and  wife  are  taken  together 
wifeinafub-  but  as  one  0f  the  three,  becaufe  they  are  as 
poena  but  as    Qne  perfon  jn  }aw?  ancj  t\^  property  totally  in 

one  perion.        .    , ,      .-        ■. . 
the  hufband. 

If  there  be  two  in  the  fubpeena,  it  cofts 
three   (hillings,    if  three,    three  /hillings  and 
What  are  the  fix-pence,  becaufe  the  charge  of  the  fubpeena 
charges  of  a   ought  for   reafons  aforefaid  to  fwell   in    pro- 
fubpoena.        portion  to  the  number  of  the  defendants.  And 
if  there  was  but  one  in  it,  it  was  two  /hillings 
and  fix-pence  before  the  /lamps  increafed  it. 
Where  many       Where  there  are  many  plaintiffs  they  need 
Plaintiffs.        not  ajj  De  named,  but  only  A.  B  *  et  al  fince 
that   is   fufficient  notice    to  the  defendant  to 
appear,  for  the   appearance  to  A.  B.  will   be 
appearance  to  the  reft. 
If  the  label  The  label  is  amort  copy  of  the  import  of  the 

and  body  of  fubpeena,  as  it  relates  to  each  particular  defen- 
ce fubpeena.  dant  j  therefore,  if  the  label  and  body  do  not 

•  °n  C  ^odfe"  agree'  t^ie  PartY  fe**ved  may  take  advantage 
vice,  and  it  is  or  it-,  for  it  is  no  contempt  in  the  party  not 
no  contempt  to  appear  if  he  be  not  lerved  with  the  fub- 
not  to  appear,  pogna  jtfelf,  or  a  true  copy  of  it:  and  the 
label  is  not  a  true  copy  of  the  fubpeena,  if  it 
doth  not  agree  with  the  writ  itfelf. 
If  defendant  is  As  to  copies,  it  is  to  be  known  that  when 
to  appear  tne  defendant  is  to  appear,  there  mult  be  a 
there  muft  b*  fabpoena  left   with  him   or    the  copy  of   it. 

a  fubpeena  lett        r    .  .  rj 

with  him  or  a  But  when  there  are  only  interlocutory  orders  in 
true  copy,  but  a  caufe,  then  'tis  enough  to  /hew  the  orders, 
when  only  in-  ancj  that  is  notice  fufneient.  For  the  clerks 
terlocutory      0f    ^  C0lirt  are   foppofed   to  be  refiding  in 

°r !2'^!w  court,  and  therefore  upon  notice  of  fuch 
nough  toihew  '   .  .     r 

fuchorders.     orders  in  a  cauie,   they   may  coniult  the  ori- 
ginal in  the  minutes.     But  if  the  orders  direct 

*  And  others. 

notice 
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notice,    fome    have    faid    they    muft    leave 
copies. 

The  fervice  of  the  fubpcena,  if  it  contains  Ho w  fubpcena 
one  defendant  only,  is  by  delivering  the  body  m"ft  be  fer" 
of  the  writ,    firft  to  the  party  himfelf,    and 
this  is  a  perfonal  notice.   Secondly,  by  leaving  Where  fervice 
it  at  his  dwelling  houfe,   with  one  of  his  fa-  on  firft  de- 
mily  ;  or  if  he  hath  no  houfe,  at  the  laft  place  of  ^ndant's  lod- 
his  ufual  refidence.  And  this  was  held  a  good  h^havhig^eft 
fummonce  at  law,  in  a  writ  of  debt  and  in  all  them  a  year 
real  actions,  as  may  be  feen  in  Booth  of  actions,  before  the 
becaufe  it  was  prefumed,  that  a  man  muft  have  fervice. 
notice  of  it  in  his  ufual  place  of  abode,  and  if  i    *T?*  3  9* 
fuch   notice  fhould  not  be  fufficient,  it  would  pi/,-  3'5I#" 
be  eafy  by  keeping  out  of  the  way  to  efcape  pi.  5. 
the  extraordinary  jurifdiction.  Pre.Ch.99, 

If  a  defendant  can't  be  found,  fo  as  to  be 
ferved  perfonally,  or  has  no  certain  dwelling, 
cr  is  beyond  fea,  fervice  on  his  attorney  or 
clerk  in  court  good.     Prax.  Cane.  4. 

If  there  be  more  than  one  defendant  in  the 
fubpcena,  you  muft  deliver  the  label  to  the 
firft,  and  fhew  him  the  body,  fo  to  the  fecond, 
and  referve  the  body  for  the  laft,  becaufe  the 
label  will  not  appear  to  be  a  true  copy  unlefs 
the  feal  of  the  court  appear  on  the  body; 
and  unlefs  the  feal  appear,  which  is  the  enfign 
of  the  authority,  no  man  need  pay  obedience 
to  the  meer  written  label. 

If  the  fubpcena    be    againft    hufband    and 
wife,  and  either  the  hufband  or  *  wife  alone  be  Service  on  ei- 
ferved,  'tis  good  fervice  of  the  other,  becaufe  *ner  hulband 

they  are  the  fame  perfon,  their  property  is  the  ?r  ™lfe  good» 

'  r  *     r      '  fervice  on 

*  Query,  Whether  fervice  on  the  wife  is  good  fervice 
on  the  hufband  in  chancery,  tho'  it  be  fo  in  the  exchequer. 

fame 
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■  fame,  and  therefore  in  a  caufe  here  againft 
hufoand  and  wife,  if  one  be  ferved,  'tis  pre- 
fumed  to  be  a  fufficient  notice  to  the  other; 
and  tho'  the  hufband  appears,  yet  for  want  of 
an  appearance  for  the  wife,  an -attachment 
will  iffue  againft  both,  inafmnch  as  it  is  a  con- 
tempt in  both,  if  the  wife  dots  not  appear 
as  well  as  the  hufband,  fince  the  hufband 
ought  to  take  care  to  order  an  appearance  for 
his  wife.  Cary.  76,  1 1 1. 
Subpoena  fer-  If  two  perfons  commence  a  fuit  beyond 
ved 1  on  a  de-    fea^  t0  zvxzQl  the  plaintiff's  goods  at  Leghorn 

TyLfJlil.  by  order  of  court,  the  fervice  on  one  de- 
r,nglana  or-        J  3 

dered  to  be  fendant  here  may  be  fervice  on  the  other  be- 
good  fervice  yond  the  fea  •,  for  both  joining  in  the  fuit  be- 
on  the  other    yond  fea,  are  looked  on  in  the  caufe  but  as 

ilt  ^     one  Per^on'  an<3  by  confequence  they  are  to  be 
looked  upon  here  but    as  one  perfon,    they 
being  in  this  matter  the  fame  in  intereft.     Love 
v.  Baker,  Cbanc.  Caf.  67.  Nelf.   Cbanc.  Rep. 
103. 
When  fub-         The  fubpeena  mufl  be  ferved  before  noon 
pcena  mull  be  0f  the  laft  day  of  the  return.     For  after  the 
iervea.  return  day  it  cannot  be  ferved,  becaufe  that  is 

the  time  for  appearance;  and  it  cannot  be  a 
contempt  not  to  appear  when  you  have  no 
notice  to  appear,  till  by  the  mandate  of  the 
writ  you  ought  to  be  in  court.  And  it  muft 
be  ferved  before  noon  of  the  laft  day  of  the 
return,  for  the  Six  Clerks  fit  but  till  noon,  and 
then  ftrike  the  time  in  their  books,  and  the 
afternoon  is  reckoned  into  the  next  day ;  for 
by  the  antient  accounts  of  the  jurifdidtion  of 
courts,  the  juridical  time  was  only  in  the 
morning. 

The 
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The  fervice  is  good  in  the   night,    or  on  When  the  fer- 
Sunday,  if  it  be  before  the  time  of  the  return  *  v*ceg°°d  m 
for  this  being  only  procefs  of  notice,  and  not  one Sunday1 
to  arreft  the  parties,  it  can  create  rio  difturb- 
ance,  tho'  it  be  ferved   in  the  night,  or  on 
Sunday*.  (    - 

If  injury  be  done  on  the  party  that  ferved  Injury  done  to 

the  procefs  in  word  or  deed,  or  the  authority    -1J?![  °n  er" 
ci  j  rci      •  <.  vmg  the  pro- . 

or  tne  court  contemned,    upon  affidavit  ana  cefSj  on affida- 

motion,  the  party  {hall  be  committed   to  the  vitofthefaft, 

Fleet  by  attachment,  for  it  is  againft  the  dig-  and  on  m<>- 

nity   of  the  court  to  fnffcr   fuch    contempt.  *%> the  CQ.mt 
*    •  1    1  1         1  r    1  r  ■  r  1  W1"  commit 

And  the  rather,  becauie  the  proceis  is  executed  the  party  of- 

by  private  parties,  and  not  by  public  officers  •,  fending. 

for  no  private  man  would  ferve  the  procefs  if 

he  was   not  to    be  vindicated   from  obloquy 

and  contempt. 

On  Saturday,  23-d  of -February  1722,  in  the  A  perfon  that 

cafe  of  Coningjby  and  Price  in   the  exchequer,  refides  in  the 

it  was  refolved,  that  if  a  man  whofe  place  of  r0un?yis 
r  j  .  ,  u     r        j  •  found  in  town 

reiidence  is  in  the  country,  be  round  in  town,  ancj  ferved 
and   there  ferved  with  a  fubpcena,  he  is  only  with  afubpce- 
intitled  to  eight  days  time  to  anfwer,  and  notna,  he  has 
intitled  to  a  fdedimus  to  anfwer  in  the  country,  ontyeignt<kys 
becaufe  the  time  for  anfwering  depends  upon t0  an  wer* 
the  place  where  the  fubpcena  was  ferved,  for 
no  man  can    gain  to  himfelf  a  new  privilege 
by  his  change  of  habitation,  after  the  fubpcena 
ferved. 

The  range  of  the  court  of  chancery,  for  a  The  range  of 
fubpcena  returnable  immediate,  is  ten  miles, the  coun  °f 
but  that  of  the  exchequer  fifteen  miles  j  and  a^fubplena  °* 
the  reaion  was  becaufe  the  chancery  was  am- immediate 
bulatory  with  the  King  wherever  he  was,  but  greater  than 

the  chancery, 

*  Quaere,  Whether  regular  by  the  modern  practice.        and  wliy' 
f  Commiflion. 

the 
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the  court  of  exchequer  was  fettled  at  the  re- 
ceipt at  London,  and  therefore  the  court  of 
exchequer  took  a  further  range  within  the 
compafs  of  the  fettled  jurrifdic~tion,  than  the 
ambulatory  court  did. 


CHAP.   IV. 

£)f  tf}e  origins!  bill. 

WE  come  now  to   the  libel. 
And  the  modern  libel  of  the  cano- 
nifts  is  formed  from  the,  libel,  the  pofitions, 
and  the  articles  thrown  into  one  and  now  call- 
ed *  libellus  articulatus,    for  difpatch  ;   for    fo 
many  acts  are  not  now  neceflary,  as  were  of 
Marantl1.265.oldj  when  the  f  litis  conteftatiowas  before  the 
Gail.  112.      prastor,  and  the  pofitions  and  articles  before 
the  judge  •,  and  in  this  libel  they  conclude  with 
§clauful<e  falut  ares  five  f ah  antes,  which    pray 
relief    of  j]  omni  melicri  modo.     To  this  libel, 
if  the  defendant    puts  in  a  negative  anfwer, 
which  is  now  reckoned  a  fufficient  ~f  litis  con- 
teftatio   to  proceed  to  proof  upon  •,  tho'   an- 
ciently, the  manner  was  for  the    plaintiff  to 
Gail,  132.      come  in,  and  briefly  affirm  his  libel,  by  way 

of  replication. 
Bill  the  fame        With  us  ^  Dj]j  js  ^  j-^j    and  the  pray- 
withtnecano-  c  1      i-  r  j 

irfls  libel.       inS  °*  genera*  relier,  according  to  equity  and 

good  confcience,   is  in  nature  of  the  falutary 

*  The  articles  of  the  libel,     f  Contefting  of  the  fuit. 
§  Salutary  or  faving  claufes.         |  Taking  every  better 
method. 

claufe 
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claufe,  and  the  narrative  part  of  the  bill  is 
in  nature  of  the  pofitions,  and  the  interroga- 
tory part,  in  nature  of  the  articles,  and  the 
prayer  of  relief  is  after  the  manner  of  the 
ancient  libel. 

When    the   anfwer  comes  in,    that  is  the 
*  litis  conteftatiO)    in  relation  to  the  bill,  but  What  litis 
the  replication  contefts  the  anfwer,  for  it  avers conteftatio. 
the    bill   to  be  true,  and  denies  the  anfwer  •, 
but  if  no  replication   be  filed,  and    the  caufe  Where  no  re- 
be  fet  down   upon  bill  and  anfwer  only,  the  plication  is  fi- 
anfwer  {lands  for  truth,  becaufe  if  you  don'tled  and  tne 
reply  to  the  anfwer,  there  is  no  *  litis  contefta- cau  e  kmi  °*T 

.r.J        ,     .  .  ,      ,  .  nil    upon  bill  and 

tio  in  relation  to  it,  and  then  it  mult  be  ad-  anfwer  only, 
mitted  to  be  true  ;  fo  if  you  file  a  replication  the  anfwer 
and   don't  ferve  a  fubpcena  to  rejoin,  and  on  ftands  *°r 
fuch  fubpcena  to  rejoin,  move  that  the   de-*      ? 
fendant  may  examine  his    witnefTes   within  a 
definite  time,  or  at  leaft  move  without  a  fub- 
pcena  to    rejoin,     that    the    defendant    may 
examine  witnefTes  within   a  definite    time,  or 
that  the  caufe  may  be   fet  down  upon    the 
pleadings;  if  neither  of  thefe  ways  be  taken, 
and  the  caufe  be  fet  down  upon  bill,  anfwer 
and  replication,  the  anfwer  mud  be  likewife 

taken  to  be  true ;  becaufe  you  don't  afiisn  a  „    ..    . 

•  ,  ,       ,   r  J ,  .     .  °        Replication  a* 
probatory  term  to  the  defendant,  and  the  re-  ]ong  no  i;tis 

plication  alone  is  not  a  proper  *  litis  c onteftatio  conteftatio  of 
of  the  anfwer,  unlefs  you  join  iffue,  by  affign- tne  anfwer. 
ing  a  probatory  term,  to  the  defendant.  Unlefs,  &c. 

When  the  f  reus  was  brought  in  to  anfwer,  Crofs  Bill 
he  was  faid  to   be  convened,  Which  they  call 
§  convention    becaufe   the  plaintiff  and  defen- 
dant met  to  conteft ;  and  fince  the  defendant 
might    likewife    have  demands    againft   the 

*  Contefting  of  the  fuit.      f  Defendant.     §  Convention. 

plaintiff, 
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plaintiff,  he  had  liberty  to  exhibit  a  libel 
againft  him  alfb,  which  they  called  *  recon- 
ventio. 

If  the   *  reconventio  came   in    before    the 
-j-  litis  conteftatio,  then  both  caufes  went  %pari 
fajfu,  and  the  fame  probatory  term  was  align- 
ed to  both,  and  the  fame  time  given  for  pub- 
Maranth.  9i,licatioo ;  but  the  defendant  was  to  anfwer  on 
2,  3»  4>  S>  ^»the  |j  convention  before  the  plaintiff  was  to  an- 
fwer  on  the  *  reconvention  becaufe  the  plaintiff 
firft   brought   the   defendant    into    court    to 
anfwer  his  fuit,  and  the  defendant's  *  recon- 
ventio was  only  a  fuperftru&ure  upon  it.    But 
if  the  *  reconventio  comes   in  after  the  f  litis 
conteftatio,  there  both  caufes  do  not  go  §  pari 
paffu;    and    therefore    it   does   not    Hop  the 
plaintiff  in  the  examination  of  his  witneffes  •, 
but   if   the  plaintiff  be    in  contempt  for  not 
anfwering  on  the  *.  reconventio,    there    he   is 
ftopt  from  proceeding  on  his  own  ||  convention 
for  he  can't  proceed  in  that  court,  v/hen  he 
has  gone  out  of  it,  and  tnuft  be  attached  to 
Maranth.257.  anfwer :  but  if  the  *  reconventio  comes  in  after 
publication,  it  will  flop  the  hearing  till    the 
plaintiff  has  contefted  it ;  becaufe  otherwife,  if 
the  defendant  has  a  right,  he    cannot  have  a 
decree  upon  the  plaintiff's  libel. 
Our  crofs  bill       Our  law  touching  crofs  bills,  which  is  the 
the  fame  with  *  reconventio  with  us,  agrees  in  all  things  with 
thereconven-  this,    for  jf  the   crofs  bill    comes  in   before 
tioofthe  ca-  jfifue  j0inecj9  jt  goes  §  pari  pajfu  with  the  ori- 
ginal bill;  but  if  it  comes  in  after  iffue  joined, 
Curf.Canc.41  it  can't  go  §  pari  pajfu    with   it,    and  flops 

*  Reconvention.         f  Contefting  of  the  fuit. 
§  Together.         ||  Convention. 

2  nothing 
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nothing   till  the  plaintiff  has  incurred  a  con-  No  crofs  bill 

tempt;    but  if  it  comes  in  after  publication, after  Publlca" 

it  flops  the  hearing  till  anfwered,  and  the  ra-.1 

ther  with  us,  becaufe  the  defendant  has  aright 

to  the   plaintiff's  anfwer  upon  oath  -,    but  if 

fuch   bill   be  filed  after   publication,  nothing 

can  be  put  in  iifue  upon  it,  that  was  in  iifue 

in  the  original  caufe. 

The  *  tertius  interveniens  is  the  fame  with  us  Tertius inter* 

as  the  interpleader,  which  in  both  laws  is  when  vemens,  or  in- 

a  third  perfon  comes  to  remove  either  plaint  iff  |~eri\ea  er' 
,   r  r,  .r  r,    .         iirit  to  remove 

or  defendant  5  as  ir  a  man  as  mortgagor  brings  plaintiff  or  de- 
his  bill  againft  the  mortgagee  to  redeem,  andfendant* 
another  perfon,  who  has  a  right  to  redeem, 
prefers  his  bill  againft  both    to  remove    the 
firfl  plaintiff,  and  to  redeem  from  the  defen- 
dant-,   fo  if  the    mortgagor    brings  his  bill 
againft  the   mortgagee  to  redeem,  an  alienee  Gail.  127, 
of  the  mortgagee,  may  bring  his  bill  againft 
both  to  remove  the  defendant,  and  to  receive 
the  money  on  the  redemption. 

So  a  *  tertius  interveniens  may  come  in  to 
affift  either  plaintiff  or  defendant,  as  if  there 
be  tenant  for  life,  "remainder  in  fee,  fubject  to 
a  mortgage,  and  tenant  for  life,  prefers  his 
bill  againft  the  mortgagee  to  redeem,  he.  in 
remainder  may  prefer  his  bill  to  pay  off  his 
proportion,  and  be  let  into  the  redemption. 
So  if  there  be  a  rent-charge  granted  out  of 
lands,  previouily  fubject  to  a  mortgage,  and 
the  mortgagee  prefers  his  bill  to  foreclofe,  the 
grantee  of  the  rent- charge  may  prefer  his  bill 
againft  the  plaintiff,  to  come  in  and  aiTift  the 
defendant,  by  tendring  of  the  money,  and  to 

*  Third  intervening  party. 

lave 
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fave  the  eftate,  out  of  which  his  rent-charge 
is  to  come;  but  then  the  *  tertius  interveniens 
muft  not  collude  with  either,  for  he  cannot 
intervene   by  collufion,    to  embarrafs  another 
man's  fuit. 
What  to  be         There  are  other  bills  of  interpleader  like- 
done  on  pre-    wife,  as  when  two  perfons  claim  the  rents  of 
fernnganm-  tenantS5  there  the  tenants  may  prefer  an    in- 
bill.  terpleading  bill  againft   both   of   them;   but 

then  they  muft  not  only  file  an  affidavit  that 
Pratt.  Reg.  in  fay  fi0  not  collude  with  either*of  the  parties, 
*  39*  but  alfo  bring  the  rents  into  court ;  for  unlefs 

there  be  a  flake  in  a   court  of  equity,  they 
will  not    hinder    the   claimants    by  their  in- 
junction, from  proceeding  at  law. 
It  muft  come       The  *  tertius  interveniens  muft  come  before 
in  before  the   fa  decree,  or  ejfe  \t    \s  difcretionary  in  the 
decree  - 

court,  whether  they  will  flop  the  execution  of 

it;  and  they  never  do,  where  it  can  be  made 

appear,  that  the  party  knew  that  the  caufe  was 

in  conteft,  and  yet  flood  by  without  claiming ; 

Gail.  128.      for  then,  after  a  decree,  fuch  interpofition  is 

prefumed  to  be  malicious,  in  order  to  hinder 

the  fentence. 

.        When  the  plaintiff  can,  and  will  make  the 

tiff  makes  ^he  *  ier^us  interveniens  a  defendant,  and  thereby 

tertius  inter-   anfwer  all  the  purpofes  of  his  bill,  there  fuch 

veniensdefen- third  defendant  will  be  obliged  to  difmifs  his 

dam,  he  muft  bill,  by  the  rules  of  the  court. 

difmifs  his  bill       g    the  canon  kw  the  libd        ,    be  amend„ 

by  the  rules  of    .    {       n  ,.  .  A     . 

court.  ec*    \  'pojt  litis  contejt at wnem. 

This  rule  was  exceedingly  ftrong  in  the  old 

Gail.  134.      civil  law;  for  the  §  litis  contefiatio  being  be- 

*  The  third  intervening  party.  f  After  contefting 

the  fuit.     §  Contefting  of  the  fait- 

fore 
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fore  the  prsetor,  the  judge  had  only  a  com- 
million  to  hear  that  caufe  -9  and  he  could  not 
alter  or  change  it,  and  therefore  he  did  not 
take  the  *  judicium  to  be  f  ceptum  till  the 
§  litis  conteftatio  -,  but  after  the  §  litis  contefta- 
fio,  they  were  fuppofed  to  be  under  ||  quqfi 
contrattus^  to  fubmit  to  the  fentence,  becaufe 
they  received  the  judges  by  agreement  of  both 
parties  from  the  praetor. 

And  tho'  there  was  the  fame  judge  both 
for  the  §  litis  conteftatio,  and  the  fentence  in 
the  canon  law,  yet  they  allowed  the  time  for 
forming  the  libel  to  be  only  **  ante  litem 
conteftatam^  and  that  -f-f*  poft  litem  conteftatam 
it  comes  too  late-,  for  that  would  be  to  make 
another  caufe,  which  is  not  in  conteft. 

It  is  fo  with  us,  for  a  plaintiff  may  amend 
his  bill  before  iffue  joined,  that  being  the  time 
for  him  to  form  the  caufe  of  complaint,  and 
therefore  he  cannot  have  a  fupplemental  bill 
before  iffue  joined,  becaufe  the  firft  caufe  was 
but  %%  in  fieri  \  but  after  iffued  joined,  he  may- 
file  a  fupplemental  bill  with  leave  of  the  court, 
becaufe  the  firft  is  clqfed,  but  not  without 
leave  of  the  court,  becaufe  he  cannot  bring  a 
new  matter  into  the  fame  caufe,  fo  as  to  make 
it  a  part  of  it,  without  permiffion  of  the 
court. 

*  Judgment.       f  begun.       §  Contefting  of  the  fuit. 
||  As  it  were  an  agreement.      **  Before  the  contelting 
of  the  fuit.     ff  After  the  contesting  of  the  fuit, 
5§  In  being. 

E  Excep- 
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Exceptions, 

Exceptions  Are  three-fold,  declinatory,  dilatory,  and 
are  three-fold,  peremptory. 

The  firft,  are  fuch  as  decline  the  jurifdidtion 
of  the  judge. 

/The  fecond,  are  fuch  as  delay  fuits  by  ex- 
ceptions to  the  perfon  of  the  *  aft  or. 

The  laft,  are  fuch  as  -f*  perimunt  jus  agentis, 
as  a  releafe,  or  former  fuit  for  the  fame  matter 

t^e^pt2.80'  The  dec'linator7  and  dilatory  exceptions, 
Corv.  Digeft.  are  regularly  put  in  §  ante  litem  conteftatam^  for 
lib.  44.  de  they  were  before  the  praetor,  as  reafons  why  he 
except.  mould  proceed  in  the  caufe  to  give  judges. 

But  the    peremptory  exception  might  as 
well  be  put  in  before  the  praetor,  as  a  reafon 
why  he  fhould  not  give  judges,  as  before  the 
judges  to  preclude  the  plaintiff  from  all  right 
of  action ;  and  the  method  was,  that  if  the 
peremptory  exception  was  proved  exceeding 
clearly   before   the  praetor,  he  proceeded  no 
further  in  the  caufe;  but   if  the  peremptory 
exception  was  doubtful,  either  in  point  of  law, 
or  matter  of  fact,  then  he  remitted  it  to  the 
judges  to  determine  it  •,  fmce  it  was  then  pro- 
per, that  it  mould  be  put  in  judgment. 
What  are  cal-      We  have  likewife  exceptions,  which  witl 
led  exceptions  Us,  are  called  either  demurrers  or  pleas, 
with  us.  Firft,  of  the  declinatory,  and  that  is  eithei 

a  demurrer  for  want  of  equity  in  the  plaintiff's 
bill,  or  becaufe  his  proper  proceeding  or  re- 

*  Plaintiff.       f  Are  a  bar  to  the  plaintiff's  right. 
§  Before  the  contefting  of  the  fuit. 

medy 
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medy  was  atlaw.  Firft  for  want  of  equity  in 
the  plaintiff's  bill ;  and  this  is  properly  a  de- 
clinatory plea,  becaufe  it  hinders  the  plaintiff 
from  proceeding  *  in  foro  pr<etorio. 

The  fecond  exception  declinatory,  is,  that  2  Mod.  173. 
the  plaintiff's  remedy  is  properly  at  law;  and 
this  is  either,  where  the  plaintiff  proceeds 
upon  a  certain  demand,  as  upon  a  note  or 
bond,  or  the  like ;  there  if  the  defendant  de- 
nies the  note  or  bond,  he  may  demur  to  the 
relief;  becaufe  he  is  entitled  to  try  the-  vali- 
dity of  the  bond, or  note,  by  a  jury;  but  if 
the  defendant  confeffes  the  note  or  bond,  there 
he  cannot  demur  to  the  relief,  becaufe  admitting 
the  debt,  he  ought  to  pay  it,  and  not  proceed 
to,  litigate  it  in  either  \  forum.  But  if  the 
plaintiff  comes  in  upon  any  deed  into  a  court 
of  equity,  the  defendant  need  not  anfvver  to 
the  deed,  but  may  demur  to  the  bill,  unlefs  Ch'  Ca^  l  l* 
there  is  an  affidavit  of  the  lofs  of  it,  or  unlefs  Vem.cn,  180 
the  bill  be  merely  for  the  difcovery  of  it,  to  247,  S.  P. 
fuperfede  the  neceffity  of  proof  at  law ;  for 
whether  it  be  the  defendant's  deed  or  not,  is 
only  determinable  in  an  iffue  at  law ;  becaufe 
there  was  a  fine  to  the  King  upon  the  de- 
fendant's denying  his  deed  at  law,  if  it  was 
proved  upon  him. 

Whenever  a  man  proceeds  upon  a  bond  or  when  afBda- 
covenant  for  a  fum  certain,  and  don't  annex  vit  neceffary 
an  affidavit  to  his  bill,  it  is  a  good  caufe  oftobeannexe(i 
demurrer  ;  becaufe  whether  it  is  his  deed  or t0  a  blII# 
not,  is  properly  determinable  at  law ;  where, 
upon  fuch  iffue  as  hath  been  faid,  if  it  be  found 
againft  the  defendant,  there  is  a  fine  to  the 

*  In  the  praetorian  court,  or  court  of  equity,     f  Court. 

,    E2  -     King; 
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King ;  but  if  the  defendant,  without  taking 
advantage  of  fuch  demurrer,  for  want  of  an 
affidavit,  confefTes  the  deed  in  his  anfwer,  there 
he  can't  demur  to  the  relief;  becaufe,  con- 
ferring the  deed,  it  is  iniquitous  to  litigate  it 
upon  the  iffue  of  *  non  eft  fattum  at  law  ;  and 
therefore  he  has  nothing  to  do  but  to  pay 
the  money,  for  it  is  contrary  to  confcience  to 
conteft  it  at  law,  but  if  he  denies  the  deed, 
he  may  demur  to  the  relief,  becaufe  he  has 
a  right  to  have  it  tried  by  a  jury,  whether  it 
be  his  deed  or  not-,  but  if  an  affidavit  be  an- 
nexed of  the  lofs  of  the  deed,  there,  if  he 
denies  fuch  deed,  he  can't  demur  to  the  re- 
lief, becaufe  the  relief  is  in  equity,  and  not  at 
jaw,  for  the  plaintiff  can't  make  his  proof  at 
law,  without  the  deed  itfelf,  but  he  may 
make  his  proof  in  equity  how  the  deed  was 
loft  or  burnt,  and  proceed  againft  the  defen- 
dant for  payment  of  the  money. 
When  no  affi-  But  if  upon  the  deed  there  is  no  relief  at 
davit  neccf-  jaw^  as  jf  jt  ^t  Up0n  a  truft,  which  is  only  de- 
d  *'  terminable  in  equity,  or  for  a  fpecific  execu- 

tion of  a  covenant,  there  the  plaintiff  need  not 
annex  an  affidavit  to  his  bill  of  the  lofs  of  fuch 
deed,  nor  will  a  demurrer  be  allowed  for  want 
of  fuch   affidavit,    becaufe  his    relief   is  not 
•f  in  alieno  foro,  and  he  could  have  no  relief  in 
a  court  of  law  upon  fuch  deed. 
3  Ch.Rep  *6..     But  a  diftinction  has  fince  been  taken,  that  if 
2    n.   a  .  11,  a  km  be  brought  for  difcovery  of  writings  in 
Vem.59, 180,  general,  no  demurrer  can  be  to  fuch  bill  for 
247,  S.  P.      want  of  an  affidavit  annexed,  but  if  a  bill  be 
brought  for  the  difcovery  of  a  particular  deed 

*  Not  his  deed.         f  In  another  court. 

or 
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or  bond,  for  which  there  is  a  proper  remedy  at 
law,  then  they  muft  annex  fuch  affidavit  to 
the  bill,  tho'  it  be  but  for  difcovery,  becaufe 
otherwife,  the  anfwer  would  be  but  an  un- 
neceffary  expence. 

The  fecond   fort  of  demurrer    is   where  a  when  defen- 
plaintiff  goes  into  a  court  of  equity,  for  da- dant  may  de- 
mases    which  are  uncertain,    and  not  to  be mur  t0  tne 
fettled  but  by  a  jury,  there  the  defendant  may      * 
demur  to  the  relief,  after  having  firft  aniwer- 
ed  to  the  damages,  becaufe  it  is  *  alieni  fori, 
fince  the  court  can't  fettle  the  damages:    But 
this  muft  bz-f  ante  litis  cont eft ationem^  for  if  he    v' 
anfwers  and  contefts  with  the  plaintiff,  there 
he  can    take  no  advantage  of  it  at  the  hear- 
ing ;  for  he  has  fubmitted  to  the  jurifdiclion 
of  the   court,  and  the  court  will  trv   at  law 
the  quantum  of  the  damages,  by  a   feigned 
action  of  §  quantum  damnificatus ;    fo    on  the 
demurrer  *f  ante  litis  ccnteftationem^  if  the  plain- 
tiff will   go  on  for  the  damages  confeft,   the 
court  will    retain  the  bill   ||  quoad    thofe  da- 
mages, allowing  the  demurrer  as  to  any  fur- 
ther relief. 

Secondly,  The  dilatory  exception,  and  that  Gail.  1 34. 
is  either  the  plea  of  outlawry,  or  excommuni- 
cation,  or    demurrer    for    want    of    proper 
parties. 

As  for  outlawry  and  excommunication,  they  The  plea  of 
muft  be  pleaded  \  ante  litem  conteftatam*  for  outlawry, 
after  anfwer,  the  defendant  admits  the  plaintiff 
a  proper  perfon  to  be  anfwered  to,  and  there- 
fore fuch  plea  would  then  come  too  late  j  but 

*  Another  court's  jurifdi&ion.     f  Before  the  comefting 
of  the  fuit,     §  How  much  damage  fuftained.      ||  As  to. 

E  3  if 
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if  an  outlawry  be  not  pleaded,  yet  it  may  be 
{hewed  at  the  hearing,  as  a  peremptory  mat- 
ter againfl  the  plaintiff's  demands,    if  it  be 
perfonal  \  becaufe  it  mews  the  right  of  the  thing 
in  demand,  to  be  in  the  King  -,  and  fo  in  the 
canon  law,  an  excommunication  might  be  fhew- 
ed at  the  hearing,  becaufe  it  is  in  the  nature 
of  an  outlawry  with  them ;  but  in  this  cafe, 
How  to  be     the  defendant  need  not  fet  down  this  plea,  as 
pleaded.         ^e  muft  other  pleas   and   demurrers   in  eight 
days,  or  they  will   (land  over-ruled,    but  the 
plaintiff  mutt  fet  it  down  if  there  be  any  in- 
furnciency  in  point  of  form  in  pleading  it,  for 
in  what  cafes  Dejng  *yy>  pede  figUti,  it  appears  upon  fhew- 

need  rot  fet    *nS  t0  ^e  a  Sooc*  P^ea'  anc*  therefore  is   not 

down  his  plea,  prefumed  necefiary  to   be  argued  before  the 

courts  but  if  the  bill  be  for  relief  againftan 

action  at  law,  and  outlawry  be  pleaded  by  the 

defendant  in  the  fame  caufe,  it  is  a  bad  plea, 

becaufe  the  outlawry  is  part  of  the  grievance, 

and  it  is  +  exceptio  ejufdem  rei   cujus  petitur 

dijfolutio.    Jenk.  Cent.  37.      Outlawry  in  ex- 

Outlawry  in    ecu  tor,  adminiftrator,  or  guardian,  or  prochein 

executors,  &c.  amy,  is  no  good  plea,   becaufe  they  do  not 

no  good  plea.  Glaim  in  their  own  right,  and  the  real  %attor 

r      Pi         being  the  teftator,  or  infant,  the  outlawry  in 

,-    '  any  third  perfon,  is  no  exception  againft  him, 

why  he  mould  not  \  ft  are  injudicio. 
Demurrer  for      Secondly,   A  demurrer  for  want  of  proper 
want  of  proper  parcj£S^  js   an  exGeption   as  to  the  defendant 
parties.  brought  into  court,  for  if  there  be  not  a  proper 

defendant  before  the  court,  there  can  be  no  de- 
cree, and  therefore  this  is  an  objection  as  well  a- 

*  Under  feal.     +  An  exception  to  the  fame  matter  from 
which  a  difcharge  is  fued  for.  §  Plaintiff. 

||  Be  admitted  to  fue. 

gainft 
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gainft  proceeding,  as  at  the  hearing,  for  the 
defendant  can't  be  obliged  to  conteft,  where 
-  there  can  be  no  proper  parties  for  a  decree, 
but  fuch  proper  parties  being  added,  the  de- 
fendant may  proceeds 

Thirdly ,    The  peremptory  plea. 

The  flrft  is  *  lis  pendens^  which  is  a  bill  in  Third  excep- 
another,  or  the  fame  court  of  equity,  for  the  tion« 
fame  caufe,  and  this  is  certainly  a  good  plea, 
and  need  not  be  fet  down,  and  therefore  the 
only  queftion  is,  whether  it  be  a  true  one;  and 
fo  the  trial  of  the  facl,  is  to  be  referred  to  a 
mafter  to  certify,  whether  they  be  one  and 
the  fame  bill,  or  to  the  fame  purpofe,  and 
then  the  bill  muft  be  difmiffed,  unlefs  the 
plaintiff  obtains  leave  of  the  court  to  difmifs 
his  former  bill,  and  retain  his  fecond  ;  but  in 
that  cafe  he  muft  pay  the  cofts  for  difmifling 
his  former  bill,  and  for  the  plea  as  if  allowed. 

The  defendant  can't  plead  a  fuit  depending  Defen(jant 
at  law,  in  bar  of  the  plaintiff's  demands  in  can't  plead  a 
equity  *,  becaufe  the  plaintiff  has  a  right  to  the  fuit  depending 
defendant's  oath  in  equity,  to  exonerate  him  al*?w  lv\  ^ar 
of  the  t  onus  probandi  at  law  ;    but  after   the  ^AtoL^" 
anfwer  is  come  in,  the  defendant  may  put  the  equity,  but 
plaintiff  to  his  election,  either  to  proceed  at  after  anfwer 
law  or  in  equity ;  that  he  may  not  be  doubly  Put  m>  maY 
vexed.  °^il 

The  next  peremptory  plea  is,  that  the  mat-  j^ke  his  elsc- 
ter  has  been  already  decided  or  decreed  in  a  don. 
court  of  equity,  and  this  is  a  good  plea,  becaufe  Second  pe- 
what  has  been  already  adjudged,  is  not  to  Der(?mptoryplea. 
afterwards   drawn  into   controverfys    and  if 

*  A  fuit  depending.        +  Burthen  of  proof. 

E  4  the 
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If  decree  in-  the  decree  be  inrolled,  they  may  make  a  pro- 
rolled,  a  pro-  fert  0f  tne  record,  without  fwearing  the  plea, 
fert  may  be  becaufe  tne  record  itfelf  is  exhibited,  to  which 
record  without  there  can- be  no  addition  by  the  defendant's 
fwearing  the  oath ;  but  if  it  be  in  paper,  fo  that  it  cannot 
plea,  bat  if  be  fhewn  to  the  court,  there  the  plea  mull  be 
not,  muftbe    on  oath5  as  in  other  cafes*  -,  but  a  judgment  at 

Tudoment  at   ^w  *s  not  t0   ^e  plead&j   in  bar  to  a  fuit  in 
lawtom>  bar  to  equity;  tho'   my  Lord  Coke  and  the  common 
a  fait  in  equity,  lawyers  contended  with  my  Lord  Elfmere  that 
it    mould,    and    that   therefore   the    court  of 
equity  mould  not  injoin  after  judgment  -,    but 
this  was  at  laft  determined  in  favour  of  the 
chancellor,  by  a  reference  of  the  King  to  the 
attorney  and  folicitor  general,  that  fuch  a  plea 
of  a  judgment  at  law  mould  not  be  allowed  -9 
for  the  judgment  might  be  obtained  contrary 
to  confcience3  and  then  the  plea  of  fuch  judg- 
ment would  be,  -f  exceptio  ejufdem  rei  cujus  peti- 
titr  dijfolutio.     Jenk.  Cent.  37. 
Third  pe-  The  third  peremptory  plea  is  the  dated  ac- 

remptory        count,  and  if  fraud    be  objected  to  fuch  ac- 
P**  count,  and  to  the  ftating  of  it,  and  all  the  cir- 

.cumftances  of  fraud  be  anfwered  and  denied, 
fuch  ftated  account  may  be  pleaded,  for  that 
is  not  an  +  exceptio  ejufdem  rei  cujus  petitur 
^diffolutio.  For  that  which  mould  deftroy 
fuch  ftated  account  is  the  fraud,  and  that 
is  denied,  and  therefore,  fuch  ftated  account 
ftands  proper  to  be  pleaded  againft  any 
unliquidated  demand  j  for  otherwife,  no  man 

+  An  exception  to  the  fame  matter  from  which  a  dis- 
charge is  fyed  for. 

*'Seefol.  12,  of  the  jnrifdidion  of  the  court  of  chan- 
cery vindicated  at  the  end  of  the  firft  part  of  Chancery 
Reports,  folio  edition,  where  you  will  find  this  reference  at 
large  j  and  fee  ajfo  Gary's  Rep.   115. 

would 
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would  be  fafe  in  dating  his  account,  and 
delivering  up  his  vouchers,  touching  the  par- 
ticulars ;  and  therefore,  the  plaintiff  who  has 
th^  vouchers  delivered  up  to  him,  which  al- 
ways ougfet  to  be  part  of  the  plea,  ought  to 
aff.pi  error  in  the  account,  which  it  is  fup- 
pokd  he  is  able  to  do,  having  the  vouchers 
in  his  hands,  whereby  to  make  out  fuch 
error. 

The  pleading  of  a  releafe  is  likewife  a  pe- The  plea  of 
remptory  plea,  but  the  defendant  mud  fet  releafe. 
out  the  valuable  confiderations  upon  which 
fuch  releafe  was  made,  otherwife  fraud  will 
be  prefumed  \  for  there  can  be  no  greater 
badge  of  fraud  prefumed,  than  that  the  plain- 
tiff mould  part  with  his  property  for  nothing, 
and  all  other  circumftances  of  fraud  muff,  be 
denied  %  when  a  releafe  is  pleaded,  it  muff,  al- 
ways be  under  feal,  otherwife,  it  is  to  be 
pleaded  as  a  dated  account  only. 

The  fourth   peremptory  plea,  is  that  of  a  x^e  fourth 
purchafer  for  valuable  confiderations,  without  peremptory- 
notice,  and   here  you  muft  plead,   that  yourPie»- 
vendor  was  feifed  in  fee,  or  that  you  believe 
and  are  advifed  that  he  was  fo  at  the  time,  of  ck  Caf.  34. 
the  purchafe  ;  for  if  it  be  charged  in  the  bill, 
that  the  vendor  was  only  tenant  for  life,  or 
tenant  in  tail,  and  a  difcoverv  of  the  title  be 
prayed,  you  cannot  cover  fuch  difco very,  un- 
lefs  you  fwear  a  feifin  in  the  manner  already 
mentioned,  or  that  fuch  fines  and  recoveries 
were  levied  and  fuifered,  as  would  bar  an  in- 
tail,  if  he  was  tenant  in  tail;  for  if  you  mould 
fet  forth  a  purchafe  by  leafe  and  releafe,  that 
Would  pafs  no  more  from    the  tenant  in  tail 

than 
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than  it  lawfully  may  pafs,  and  that  is  only  an 
eftate  for  the  life  of  the  tenant  in  tail;  and 
then  there  is  no  bar  againft  the  right  of  the 
iffue.  In  the  next  place,  you  muft  fet  out 
the  purchafe  money,  for  if  you  are  not  a 
purchafor  for  valuable  confideration,  but  are 
only  a  volunteer,  that  is  no  bar  againft  a 
difcovery;  you  muft  likewife  plead  the  deeds 
of  purchafe,  fetting  forth  the  dates,  parties, 
and  contents  briefly,  and  the  time  of  their 
execution,  for  that  is  the  peremptory  matter 
in  bar;  and  you  muft  deny  notice  in  the  plea, 
otherwife  you  do  not  make  it  a  compleat 
equitable  bar  •,  for  if  you  had  notice  of  the 
title,  tho'  you  paid  value  for  it,  you  are  not 
a  confcionable  purchafer;  and  you  muft  like- 
wife  deny  notice  in  your  anfwer,  for  that  is 
matter  of  fraud,  and  cannot  be  covered  with 
the  plea ;  and  it  muft  be  denied  in  the  plea, 
becaufe  otherwife,  there  is  not  a  compleat 
plea  in  court  on  which  the  plaintiff  may  take 
iilue.  But  all  thefe  pleas  with  us  are  to  be 
When  pe-  put  in  *  ante  litem  conteftatam^  becaufe  they 
remptory         are   pjeas  on]y    wnv  vou   fhould  not   anfwer, 

puTin"112  C  anc*  tneref°re  *f  y°u  anfwer  to  any  thing,  to 
which  you  may  plead,  you  over-rule  your 
plea ;  for  your  plea  is  only  why  you  mould 
not  conteft  and  anfwer,  fo  that  if  you  anfwer, 
your  plea  is  waved  ;  but  you  may  anfwer  any 
thing  which  is  not  charged  in  the  bill,  f  infub- 
Jidium  of  your  plea,  as  you  may  deny  notice 
in  your  anfwer,  which  you  deny  alfo  in  your 
plea,  becaufe  that  is  not  putting  any  thing 
in  iffue,  which  you  would  cover  by  your  plea, 

*  Before  the  conteiting  of  the  fuit.      +  In  aid  of. 

from 
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from  being  put  in  iflue;  but  it  is  adding  by 
way  of  anfwer,  that  which  will  fupport  your 
plea,  and  not  an  anfwer  to  a  charge  in  the 
bill,  which  by  your  plea  you  would  decline. 

Arnolds  Cafe,    30//&  May   1727,    in  the 

Exchequer. 

Plaintiff's  leffee  brought  a  bill  againft  the 
heir  and  executor  of  the  lefibr,  to  eflablifh  his 
leafe,  fuggefting  that  fuch  heir  claimed  by  a 
marriage  fettlement,  and  to  have  recompence 
on  the  covenant  for  further  affurance  out  of 
the  afTets;  the  defendant  pleaded  the  mar- 
riage fettlement,  to  which  the  anceflor  was 
only  tenant  for  life,  with  a  remainder  to  him 
in  tail,  with  a  power  in  the  anceflor  to  make 
leafes  at  the  befl  improved  reat,  and  de- 
murred to  that  part  of  the  bill,  that  prayed 
relief  out  of  the  afTets,  becaufe  it  was  mat- 
ter determinable  at  common  law,  and  found- 
ed only  in  damages  •,  but  the  plea,  tho'  allowed 
to  be  good  in  fubftance,  was  over-ruled,  becaufe 
it  was  pleaded  in  bar  of  what  was  afterwards 
anfwered  unto,  which  covers  that  part  which 
he  fubmits  to  anfwer  unto,  from  all  manner 
of  exception ;  even  if  the  anfwer  was  equi- 
vocal and  defective,  therefore,  the  plea,  tho' 
good  in  fubftance,  was  informal,  and  the 
demurrer  was  bad,  becaufe  it  covered  the 
anfwering  of  the  aflfets,  and  likewife  the 
making  a  compenfation  by  way  of  fpecific 
performance,  which  was  the  proper  byfinefs  of 
a  court  of  equity. 

The 
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Danv.  771.        The  notice  denied  in   the  anfwer,  and  the 
p.  6.  778.      plea,  muft  be  a  denial  of  the  notice  at  the 

Eq2Abr  28  p  ^me  °^  t^ie  ^xecuti°n  °f  tne  deed,  not  at  anv 
8.  334.  p.  5.  time  before;  for  if  the  purchafor  had  notice 
Chanc.Ca.34.  before  the  execution  of  the  deed,  he  ought 
2Freem.  175.  not  to  have  proceeded  in  his  purchafe,  and  he 
ought  alfo  to  deny  notice  at  the  time  of  the 
purchafe  money  paid,  if  fuch  notice  be  charg- 
ed on  him  by  the  bill;  for  tho'  the  deeds  be 
executed,  he  ought  to'  have  held  his  hand 
and  not  paid  his  purchafe  money,  with  no- 
tice of  another's  right,  but  the  payment  of 
the  purchafe  money,  is  the  laft  period  of 
time,  in  which  notice  can  affe6l  a  purchafor. 
If  tenant  in  tail  makes  a  mortgage  or  con- 
•  veyance  for  valuable  confiderations,  and  af- 
terwards gives  the  deed  of  intail  into  the 
hands  of  th~  mortgagee  or  purchafor,  or  the 
heir  in  tail  takes  up  more  money  from  the 
mortgagee,  and  delivers  him  the  deed  of  in- 
tail  ;  here  if  the  heir  in  tail  exhibits  his  bill 
to  have  the  deeds  of  the  defendant,  tho*  he 
cannot  plead,  that  the  mortgagor  or  vendor 
was  feifed  in  fee,  becaufe  it  appears  by  the  deed 
of  intail,  that  he  was  tenant  in  tail  only,  yet  he 
may  fay  by  anfwer,  that  the  mortgagor  or  vendor 
pretended  to  him,  that  he  was  tenant  in  fee, 
and  that  he  believed,  and  was  advifed  fo  at 
the  time  of  the  mortgage  or  purchafe  ;  and 
,  infill  that  he  mould  not  be  obliged  to  deliver 
up  the  deed  to  the  plaintiff,  or  to  difcover, 
•whether  his  anceftor  was  tenant  in  tail  or  not ; 
but  if  the  anceftor  was  tenant  for  life,  with  a 
remainder  to  the  fon  in  tail,  upon  a  mar- 
riage fettlement,  and  made  a  mortgage,  and 
he  in  remainder  makes  a  fecond  mortgage, 
and  delivers  the  deed,  he  fhall  not  be  obliged 
2  to 
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to  pay  off  the  firft,  but  the  mortgagee  mud 
difcover  the  title,  and  deliver  up,  the  deeds 
upon  payment  of  the  fecond  mortgage  only  5 
and  the  reafon  of  the  difference  is  this,  that 
the  tenant  in  tail  being  mailer  of  the  eftate, 
is  likewife  owner  of  the  deed,  and  therefore, 
having  pledged  the  deed  as  well  as  the  eftate 
for  money,  the  iflfue  in  tail  cannot  have  the 
aid  of  a  court  of  equity,  to  have  up  fuch  deed, 
unleis  he  pay  the  money  •,  but  in  the  cafe  of 
the  tenant  for  life,  there  he  had  only  a  particu- 
lar property  in  the  deed,  and  was  not  mafter 
of  the  eftate,  fo  as  to  bar  it,  and  therefore  the 
court  of  equity  will  make  him  deliver  the 
deed  to  the  perfon  who  was  the  prior  purcha- 
for  upon  valuable  confiderations,  that  is,  the 
remainder  man  in  tail. 

•  _    Fifthly,  The  (a)  ftatute  of  frauds  and  per-  J^ylL 
juries,  and  that  (b)  of  limitations,  areperemp-  ^)  29/Car.  2, 
tory  pleas  j   but  in  pleading  the  ftatute  of  li-  c.  3. 
mitations,  a  man  in  his  aniwer  muft  fay,  that  W  2I  Jac-  *■ 
he  has  paid  his   money,    becaufe  otherwife  a0, 
court  of  equity  fuppofes  a  truft,  between  the 
plaintiff  and  the  defendant,  and  that  the  money  Statute  of  H- 
is  a  *  depofitum  in  the  hands  of  the  defendant,  nutations  does 

not  reacn 

for  the  benefit  of  the  plaintiff,  and  the  ftatute  £ruftSt 
of  limitations  does  not  reach  trufts.  Plea  of  fine 

Sixthly,  The  plea  of  fine  and  nonclaim,  and  and  nonclaim, 
here  it  is  firft  to  be  obferved,  that  fuch  plea  T^"1^* 
will  bar  any  title  in  equity,  as  well  as  at  law,  n^9    a" 
and  is  a  good  bar  thereunto  -,  as  if  A.  has  lands  j0nes4i6, 
in  truft  for  B.  and  C.  enters  upon  him,  and  Salifbury  v. 
levies  a  fine  with  proclamations,   this  will  be  %*£&*• 
a  good  bar  to  B.  the  ceftui  que  truft,  as  well  Ch-Caf-  2?8* 
as  to  A.  the  truftee  -,  becaufe  they  are  both 
within  the  fame  ftatute,  for  C  has  an  oppofite 

*  Depofit* 

title 
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2Freem.Rep.title  both  as  to  the  truftee,  and  ceftui  que  truft, 
21.  and,  there  was  no  greater  wrong  to  a  ceftui  que 

G^denc'k  v    trU^'  t^ian  t0  ^m  W^°  ^aS  t^ie  *e£a*  ^ntereft  m 
Brown.  Danv.  him,  for  a  difieifin  oufts  them  both,  and  yet 

761.  p.  5-       for  the  repofe  of  men's  inheritances,  a  fine 

Eq.  Abr.  255.  anc[  nonclaim  bar  them  both,  but  then  C.  muft 

P-  *•  deny  that  he  claims  from  A.  or   if  he  does 

„  \rJl  t£    claim  from  A.  he  muft  deny  that  he  had  no- 
2  Vern.  56.      .  ' 

tice  of  a  truft  for  B. 

For  if  C.  claims  from  A.  there  are  two  cafes, 
in  which  the  fine  and   nonclaim  would  not 
bar. 
Vern.  93.  Firft,    If  the  fine  was   levied  from  A.  to 

C.  without  confideration,  there  fmce  A.  was 
under  a  truft,  his  conveyance  to  C.  was  under 
the  fame  truft  •,  fo  if  A.  levies  a  title  to  C.  and 
C.  hath  notice  of  the  truft  to  B.  there  the  fine 
and  nonclaim  is  no  bar ;  becaufe  the  convey- 
ance by  the  fine  is  under  the  fame  truft,  and 
therefore  can't  be  fet  up  as  a  bar  to  it ;  fo 
that  whenever  any  perfon  is  charged  as  claim- 
ing under  the  truftee,  he  muft  either  fet  up 
his  oppofite  title,  or  deny  his  claim  as  truftee, 
or  elfe,  if  he  claims  under  the  truftee,  he 
muft  fet  forth  the  confideration,  and  deny 
the  notice,  to  (hew  that  his  fine  was  not  for- 
feited by  the  truft,  for  if  it  was,  the  fine  and 
nonclaim  can  be  no  bar. 

So  it  is  when  a  man  claims  under  a  con- 
veyance, obtained  by  fraud,  it  only  gains  a 
legal  title,  and  a  truft  arifes  to  the  right 
owner,  to  whom  reftitution  ought  to  be  made  *, 
and  therefore  if  fuch  purchafor  by  fraud, 
levies  a  fine  with  proclamation,  fuch  fine  is  no 
bar,  becaufe  he  himfelf  held  the  eftate  under 
a  truft  to  reftore  it  to  the  right  owner,  and 

2  the 
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the  fine  itfelf  is  no  more  than  a  corroboration 
of  the  title,  which  was  under  the  truft,  and 
not  an  oppofite  title  to  it. 

So  if  he,  who  comes  in  under  a  fraudulent 
conveyance,  fells  by  fine  for  a  valuable  con- 
fideration,  and  without  notice  of  the  fraud, 
it  is  an  oppofite  title,  and  the  fine  and  non- 
claim  may  be  fet  up  as  a  bar. 

But  if  he  fells  by  a  fine  without  confidera- 
tion,  or  with  notice  of  the  fraud,  tho'  upon 
confideration,  the  truft  (till  continues ;  and 
therefore,  where  a  man  is  charged  to  claim 
under  a  fraudulent  conveyance,  if  he  pleads 
a  fine  and  nonclaim,  he  muft  in  this  cafe  like- 
wife,  either  deny  his  claiming  under  the  per- 
fon  committing  the  fraud,  or  if  he  does  claim 
under  him,  he  muft  fet  forth,  that  he  comes 
in  for  valuable  confideration,  and  without 
notice  of  the  fraud. 

Secondly,  If  the  equity  or  truft  be  created  ch.  Ca.  278. 
by  the  fine,  that  fine  and  nonclaim  mail  never  "alifbury  v. 
bar  the  equity  that  it  created,  for  this  is  notBagg°". 
an  oppofite  title,  but  a  title   created  by  the 
fine,  fo  that  it  can't  bar  the  truft  that  was  an- 
nexed to  it,  and  under  which  truft  the  ceftui 
que  truft  held  it. 

If  a  man  anfwers  all  the  allegations  of  the  When  the  re- 
bill,  he  cannot  demur  to   the  relief;  becaufeIlef,0^a^111 
he  has  put  all  the   allegations  in  judgment,  murretjet0^" 
and  each  fact  is  contefted  by  his  anfwer  ;  and 
therefore  the  relief,    which  is  but  a  confe- 
quence   of   thofe   facts  cannot  be  demurred 
to,  but  are  proper  to  be  determined  at  the 
hearing. 

lne 
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The  exception  is,  among  the  civilians  and 
canonifts,  *  loco  refponfionis^  and  fo  among  us, 
the  plea  comes  in  inftead.of  the  anfwer,  to  fo 
much  as  it  covers,  and  therefore  mult  be 
over-ruled,  before  the  defendant  is  to  anfwer, 
becaufe  he  is  not  to  conteft  in  the  caufe,  as 
Co  that  matter,  which  he  covers,  while  he  in- 
fifts  that  it  is  not  to  be  put  in  iflfue;  and 
therefore,  where  the  plea  is  informally  pleaded, 
and  yet  is  a  good  cover  in  equity  to  a  part  of 
the  bill,  the  court  often  referves  the  benefit  of 
it  to  the  hearing  •,  and  then  that  part  of  the 
bill  which  is  covered  by  fuch  plea,  is  not  to 
be  anfwered. 

You  may  not  plead  and  demur  at  the  fame 
time  to  the  bill,  on  the  fame  point  of  the 
bill;  becaufe  if  the  demurrer  be  over-ruled, 
the  defendant  muft  anfwer,  and  can't  have  the 
benefit  of  his  plea ;  for  the  court  upon  over- 
ruling his  demurrer,  does  of  courfe  rule  that 
the  defendant  mould  conteft  and  anfwer. 


- 


CHAP.    V. 

Cfse  otljer  p?ocefg  of  tlje  court,  anti  of 
Placet's  apinfi  peerg*   . 

rip  HE    bill    was    originally    before     the 
1      ifluing  of  the  fubpoena,  and  was  a  pe- 
tition for  it. 

*  Inflcad  of  the  anfwer. 

And 
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And    there  being   a    deviation  from  this  4&  5  Ann, 
practice,  that  proved  burthenfome  to  the  fub-  caP-  l6*  fe&« 
ject ;    'tis  enacted  by  the  ftatute   for  the  a-  2Z* 
mendment  of  the  law,  that  no  fubpcena  or  No  fubpcena 
procefs  for  appearance,  fhould  iffue   till  after  unlefs,  &c.  to 
the  bill  is  filed,  with  the  proper  officer,  in  the  ^  til1  biU 
courts   of  equity,  unlefs   in  cafe  of  bills  for    e  ' 
injunctions  to  ftay  wafte,  or  to  ftay  fuits  at  law, 
and  a  certificate  thereof,  brought  to  the  fub- 
pcena  office,     under    the   hand    of  the  fix 
clerk. 

The  fubpcena  is  to  attend  the  extraordinary  Subpoena  to 
jurifdiction,   to  anfwer  the   complaint  of  the  attend .the  e*; 
bill ;  and  not  to  appear  at  the  return  of  the  ^!°r^.ary 
fubpcena,    is    a    contempt  or    that  juriidic- 
tion. 

About  the  16th  of  Elizabeth^   they  intro-  When  letters 
duced  the  practice  of  writing   letters  to  the  to  peers  were 
peers,  before  they  iflued    a  fubpcena,  upon  firft  introdu- 
prefumption  that  a  peer  would  pay  obedience  ccd>  and  w^* 
to  the  mere  letter  of  the  chancellor.     Or  elfe 
it    was  founded    upon   a    refpect  that   they 
thought   due    to    the   peerage,    engaged   in 
public  affairs,  that  they  mould  have  notice  be- 
fore the  procefs   iflued.      Efpecially  becaufe 
having  a  numerous  attendance,    it  might  be 
inconvenient,    that  they  fhould  incur  a  con- 
tempt from  a  procefs  ferved  in   the  common 
method,  by  leaving  it  at  their  houfes  with  one 
of  their  fervants. 

If  a  lord  doth  not  appear  upon  the. letter, 
a  fubpcena  upon  motion  is  to  be  awarded 
againft  him,  becaufe  no  fubfequent  procefs 
can  be  formed  but  upon  a  contempt  to  the 
great  feal,  which  is  the  royal  authority,  and 
the  contempt  will  not  arife  merely  from  the 

F  charw 
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chancellor's  letter,  which  is  *  ex  gratia,  and 
therefore  if  he  did  not  appear  on  the  letter, 
the  fubpcena  irTued.  3  Selden  1543.  2  Vent. 
342.    Danv.  Abr.  776. 

If  on  the  fervice  of  the  fubpcena  the  peer 
doth  not  appear,  or  if  he  did  appear,  and  did 
not  put  in  his  anfwer,  they  antiently  ifTued  an 
attachment,    but   the  attachment   was    con- 
demned in   the  14th  of  Elizabeth  in  parlia* 
ment,   and  refolved  that   no  attachment  lay 
againft  the  perfon  of  a  peer,  becaufe  his  per- 
fon   cannot  be  imprifoned.     After  that  they 
proceeded  againft  peers  by  fequeftration,  and 
therefore  the  motion  is  for  a  fequeftration  un- 
lefs  caufe.     And  this  was  regularly  made  up- 
on affidavit  of  the  fervice  of  the  letter  and 
fubpcena.      Tho'     fometim.es    it  is    moved 
without:    fince  the  peer  may  fhew  want  of 
fervice  at  the  day  afligned  to  fhew  caufe  why 
the  fequeftration  fhould  not  ifTue.     And  the 
order  for  the   fequeftration  is  never  made  ab- 
iblute,  without  an  affidavit  of  the  fervice  of 
the  order,  to  fhew  caufe,  and  a  certificate  of 
no  caufe  (hewn. 

A  bill  being  filed  againft  a  peer  or  peerefs, 
the  firft  application  is  for  my  Lord  Chancellor's 
letter  miffive  not  in  term  time,  or  it  may  be  im- 
mediate, (if  the  peer  or  peerefs  live  in  town) 
but  in  this  cafe  there  muftbe  an  affidavit,  that 
the  original  letter  is  left  with  the  peer,  or  at  his 
houfe,  with  the  copy  of  the  petition  as  anfwer- 
ed,  and  therewith  is  alfo  left  an  office  copy  of 
the  bill,  figned  by  the  fix  clerk,  (for  if  the 
bill  is  not  figned,  the  fervice  is  irregular.) 

*  Out  of  favour. 

This 
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This  letter  is  only  a  complirrient.  It  is  not 
procefs  to  found  proceedings  upon,  and  the 
peer  may  appear  or  not,  as  he  pleafes  upon 
fervice  of  the  letter  \  if  he  appears  it  is  well  >9 
if  he  fails  a  fubpoena  is  fued  out  againft  him, 
and  his  time  for  appearing  and  anfwering 
being  out,  an  attachment  muft  be  actually 
feakd  and  entered  againil  him,  (tho'  never 
executed)  to  ground  a  fequeflration  upon.  It  2  Chan.  Or; 
is  a  motion  of  courfe  for  a  fequeflration,  upon  163. 
an  attachment  for  want  of  an  anfwer,  the  peer 
muft  be  perfonally  ferved  with  this  order,  and 
he  hath  eight  days  to  fhew  caufe,  after  per- 
fonal  fervice  of  the  order,  rf  no  caufe,  the 
order  is  abfolute,  but  if  the  fequeflration  i$ 
for  want  of  an  appearance,  and  he  appear, 
the  plaintiff  muft  run  the  fame  race  over  again 
for  want  of  an  anfwer,  and  the  peer  muft  pray 
time  to  anfwer  as  other  fuitors  do,  tho'  he  is 
generally  in  a  worfe  cafe,  becaufe  of  privi- 
lege, (especially  where  it  has  been  flood  upon). 
The  fame  proceedings  are  had  againft  a  mem- 
ber of  the  houfe  of  commons  ♦,  there  the 
party  proceeds  by  way  of  fequeflration,  only 
with  this  difference,  that  inftead'  of  a  letter, 
there  is  always  a  fubpcena  fued  out  •,  and  when 
a  caufe  either  againft  a  peer  or  a  commoner 
flands  in  the  paper,  and  is  called  and  the  court 
cannot  proceed,  (privilege  being  in)  the  court 
never  flrikes  it  out,  as  they  do  in  other  cafes, 
where  the  party  is  not  ready,  they  let  it  Hand  . 
over  from  one  term  to  another,  till  privilege 
is  out,  and  never  put  the  party  to  iftue  out  a 
new  fubpcena  to  hear  judgment,  and  the  di- 
rection of  the  court  to  the  regifter,  generally 
is,  to  put  all  privileged  caufes  (which  have 

F  2  b^Qn 
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been  put  off  on  that  account)  the  very  firft 
caufes  in  the  paper,  when  the  court  (its  after 
privilege  is  out,  and  if  this  fhould  be  other- 
wife,  it  often  falls  out  that  the  plaintiff,  (where 
the  peer  or  commoner  makes  default  at  the 
hearing)  cannot  make  his  decree  abfolute,  till 
the  coming  in  of  privilege  a  fecond  time, 
•**,      j  r      which  the  court  always  takes  care  to  avoid. 

when  defen-        rc  •  •   •       n  •  r        i.        ^i_    r  u 

dant  is  dif-  "  m  an  lnJunchon-caufe,  where  the  fubpcena 
charged  with  iffues  before  the  bill  filed,  if  the  bill  is  not  filed 
coils.  on  the  third  day  after  the  return  of  the  fub- 

pcena, the  defendant  is  difcharged  with,  cofts, 
becaufe  there  is  nothing  for  the  defendant  to 
appear  to  anfwer  to,  and  therefore  he  muft  be 
difcharged  from  his  attendance,  with  the  coils 
that  arife  from  fuch  unneceffary  vexation. 

The  cofts  ufually  taxed  are  ten  (hillings,  un- 
lefs  upon  affidavit,  the  court  think  fit  to  refer  it 
to  a  mafler,  by  reafon  of  any  extraordinary 
charge  and  trouble  arifing  to  the  defendant: 
and  for  fuch  cofts  the  defendant  may  have  a 
fubpoena  commanding  payment.  For  tho* 
the  plaintiff  hath  abufed  the  procefs  by  taking 
out  the  fubpcena  without  bill,  yet  he  fhall  not 
be  forthwith  attached  as  for  a  contempt,  be- 
caufe the  original  fubpcena  is  prefumed  to 
•  iffue  upon  a  bill  filed,  and  therefore  fince  the 
court  thought  fit  *  ex  gratia*  to  relax  that 
S  practice,  the  plaintiff  is  not  in  contempt  till  . 

he  difobeys  the  order  which  commands  him 
to  pay  cofts,  and  by  confequence  he  muft 
have  notice  of  that  by  a  fubpcena. 

The  original  fubpcena  is  a  fummonce  to  the 
party  himfelf  that  is  defendant,  wherefore  not 

*  Out  of  favour, 

to 
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to  appear  thereto  is  juftly  accounted  a  con- 
tempt of  the  court.     And  in  fuch  cafe,- an  at- 
tachment ifliies  to  the  fherifT  to  take  him  up. 
In  this  the  chancery  procefs  differs  from  the 
procefs  at  common  law.     For  there  the  writ, 
or  common  %capias^  which  is  in  the  nature  of  a 
fummonce,  is  directed  to  the  fherifT,  and  the 
fherifF  antiently  made    his    return    upon  it, 
either  *  furnrnonerifeci?  or  -f  nihil  habuit  in  bal- 
liva  mea  per  quod  fummoneri  poffit ;  here  the 
plaintiff  makes  affidavit  of  the  fervice  of  the 
fubpcena,  and  files   it  at  the  affidavit  office ; 
and  then  the  attachment  iflues  of  courfe  under 
the  great  feal.     Becaufe  the  fummonce  is  in 
nature  of  an  order  to  attend  the  extraordinary 
jurifdiction,  and  all  other   procefTes  ilTue  on  a 
fuppofition  of  difobedience  thereunto  -%  but  if 
the  fummonce  had  ifTued  to  the  fherifT,  k  had 
been  only  a  contempt  fhewed  to  a  minifterial 
officer  in   not  paying  obedience  to  him,  and 
not  to  the  court  itfelf.     Befides  at   common 
law  if  a  writ  were  directed  to  the  party  him- 
felf,  that  might  have  been  fmothered,  and  it- 
would  not  have  laid  any  foundation   fo$  any 
other  court  to  proceed  upon  it.     But  when 
the  power  of    the  jufticier    was  broke,  they 
gave  the  chancery  a  power  to  ilTue  the  writs* 
and  the    other   courts  authority   to  proceed 
upon  them,  and  therefore  thefe  were  neceffari- 
ly  directed  to  the  fheriff,  that  they  might  be 
returned  to  the  other  courts.     But  in  the  chan- 
cery and  exchequer  where  the   fame  courts 

§  A  writ  to  called  from  the  word  take,  the  emphatical 
word  in  it.  •*  I  have  fummoned.  f  He  had  nothing 
in  my  bailiwick  whereby  he  could  be  fummoned. 

F  3  iMmk 
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iflued  the  procefs,  where  the  appearance  was  to 
be,  the  firfl  procefs  was  directed  to  the  party, 
that  it  might  be  left  with  him,  or  at  leaft  a 
copy  of  it,  to  make  the  party  more  afcer- 
tained  of  the  time  of  his  appearance. 

When  the  fubpcena  is  ferved,  and  affidavit 
made  of  it  before  a  mafter  in  chancery,  or  be- 
fore a  baron  in  the  exchequer,  if  the  party  does 
not  appear,  an  attachment  iflues   of    courfe, 
but  if  the  party  appear,  they  mull  fhew  the 
affidavit  to  the  clerk  in   court,    and  if  the 
anfwer  don't  cqme  in,    then  an  attachment 
iflfues  of  courfe. 
z  returns  on        Upon  an  attachment  there  are  two  returns, 
an  attachment,  either  * -non  efl  inventus,  upon  which  the  pro- 
Note;  lfthe    clam  at  ion   jrjues  Qf  courfe     or  f  Cepi  corpus  ; 
lheriff  does  not  .r  ,  ,  i       .  fn        f 

make  his  re-    Y  T  ceP  corpus  be  returned,  the  next  itep  is  to 
turn  he-ihall   move  for  an  §  habeas  corpus,  to  bring  up  the 
be  amerced,    body,    if  he  will  not   anfwer  below,  for  the 
Gary's  Rep.     fheriff    has    executed  the  command  of    the 
44*  77>  78-    wrjt  0f  attachment,  by  taking  the  body,  and 
he  cannot  carry  him  out  of  the  county,  with- 
out  the  command  of   the   King  5  and  if  he 
fhould  carry  him  out  of  the  county,  without 
the  King's  writ,,  it  would  be  an  efcape  upon 
the  §  habeas  corpus  •,    they  amerce  the  meriff 
if  the  body  be  not  brought  in.     But  in  Lon- 
don and  Briftoly  where  the  fines  and  amercia- 
ments belong  to  the  corporations,  they  imme- 
diately move  for  a  meffenger,  and  this  mefTen- 
ger  being  the  immediate  officer  of  the  court, 
takes    the   body    by    order    of     the    court, 

*  Is  not  found,  f  I  have  taken  the  body.  §  Have  the 
body,  a  writ  fo  called,  becaufe  thofe  words,  bavetbtbody, 
are  an  emphatical  part  of  it, 

without 
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without  making  the  fheriff  liable  to  an  efcape, 
upon  the  King's  writ,  becaufe  he  is  removed 
by  order  of  the  court,  and  in  poffefTion  of 
the  court,  by  it's  mefTenger. 

In  the  exchequer  there  is  a  rule  given  of 
Four  days  to  bring  in  the  body,  that  the  de- 
fendant may  do  it, at  his  own  charge,  if  he 
pleafes,  by  an  *  habeas  corpus ,  purchafed  by 
himfelf,  and  if  he  don't  remove  himfelf  with- 
in thofe  four  days,  then  a  mefTenger  will  be 
awarded  upon  motion,  and  this  is  by  a  par- 
ticular prerogative  of  the  court  of  exchequer, 
that  the  plaintiff  who  is  the  King's  debtor, 
may  not  be  delayed. 

If  -j-  non  eft  inventus  be  returned  upon  the  An  attach- 
attachment,  then  an  attachment  with  procla-  mentwuh 

•  re  proclamation. 

mation  lilues.  * 

After  a  contempt  duly  profecuted  to  an  at-  After  con- 
tachment,    with     proclamation  returned,    no  te^"f0Cr°a^* 
commiflion  to  anfwer  fhall  be  granted,  nor  any  fwerj  nor  pjea 
plea  or  demurrer  admitted,  but  upon  motion  or  demurrer 
in  court,  and  affidavit    made  of  the  party's  admitted  but 
inability  to  travel,  or  other  good  matter  to  fa-  on  ^otl°"  in_ 
tisfy  the  court  touching  that  delay.  davit'of  the 

The  reafon  why  upon  the  firft  contempt  on  party's  inabi- 
the  attachment,  they   allow  a  commiflion  to lity  to  travel* 
iiTue,  or  a  plea  or  demurrer  to  be  put  in,&c- 
is,  becaufe  it  don't  appear  to  be  an  affected 
delay,  and  therefore,  upon  tendering  the  cods 
of  the  attachment,    the   defendant  may  take 
his  commnTron,  and  upon  like  tender*  the  plea 
and  demurrer   are  to   be   received.      But  if 
there    regularly   iilues    an   attachment    with 

*  Have  the  body,    becaufe  thofe  words,  have  the  hody> 
aye  an  emphatical  part  of  the  writ.      \  Is  not  found. 

F  4  procla- 
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proclamation,  the  defendant  cannot  of  courfe 
purge  his  contempt  by  a  meer  tender,  but  he 
muft  apply  to  the  court,  to  mew  that  his  plea 
and  demurrer  are  proper,  and  to  exhibit  a 
proper  excufe  for  his  delay,  that  the  court  may- 
fee  that  there  is  no  further  likelihood  of  de- 
lay by  the  plea  or  demurrer  put  in,  or  by  the 
com  million  to  anfvver  granted. 

Note,  that  the  form  of  the  attachment 
being  *  ad  respondendum  de  contemptu  per  ipfum 
nobis' Matum^  et  ad  faciendum  ulterius  &  reci- 
piendum quod  dicla  curia  confideraveritt  he  muft 
anfwer  as  well  as  clear  his  contempts  at  the 
fame  time.  But  the  ufual  way  is  not  to  take 
the  penalty,  which  is  no  more  than  for  the 
clearing  his  contempt,  till  he  hath  anfwered. 
For  when  the  penal  fum  is  received  the  de- 
fendant may  reafonably  fay  that  the  fault  is 
purged,  and  fo  there  would  be  no  fufficient 
foundation  to  retain  the  party  or  carry  on  the 
procefs,  in  cafe  he  will  not  anfwer  $  and  there- 
fore the  ufual  way  is  for  the  plaintiff  to  infift 
that  the  defendant  mould  anfwer  5  but  the 
anfwer  will  not  be  received  without  clearing 
his  contempts. 

The  attachment  at  common  law  was  two- 
fold, by  the  goods  or  by  the  body.  In  all 
debts  the  attachment  was  by  the  goods,  tje- 
caufe  the  debt  was  only  a  chattel,  and  there- 
fore only  chattels  were  liable,  and  the  -f*  capias 
was  brought  in  the  action  of  account  by  fta- 

*  To  anfwer  the  contempt  he  has  been  guilty  of;  and 
further  to  do  and  receive  what  the  faid  court  fhall  think 
proper,     f  See  before  p.  69,  in  notes. 

I  lute 
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tute  [Marl.  cap.  23.]  on  §§  nihil  returned  on  a 
fummonce. 

But  the  attachment  by  the  body  was  only 
for  crimes,  the  leaft  of  which  was  againft  the 
public  peace,  or  was  a  contempt  of  the  court, 
and  for  thefe  a  man's  perfon  was   naturally 
liable,     For  tho'  a  debt  at  law  made  only  a 
chattel  liable,  becaufe  the  lender  trufted  to  his    • 
debtor's  chattels  only,  yet  a  crime  made  the  Dakon's  She- 
fubjects  body  liable,  becaufe  the  prince  was  riff  156. 
thought  to  have  a  property  in  the  body  of  his 
fubjects,  to  ferve  him  in  his  wars,  to  attend 
his  courts   in  peace,  and  to  call  them  to  an- 
fwer  for  offences  againft  the  laws. 

The  next  procefs  is  the  proclamation.  This  The  procla- 
is  a  procefs  iffuing  out  of  the  extraordinary  ™atlo"\ 
jurifdiction  upon  a  *  non  eft  inventus  returned,  feeHar  Q^an 
commanding  the  party  to  appear  in  chancery  pra&.  297, 
*f  fub  poena  legiancia.     Now   where  *  non  eft  298. 
inventus  was  returned  on  a  §  capias  iffued  in 
criminal  matters,  they  proclaimed  the  party, 
and  if  he  did  not  come  in  on  fuch  proclama- 
tion, he  was  declared  an   outlaw.     So  if  he 
contemned  the  extraordinary  jurifdiction,  he 
was  proclaimed,  and  if  he  was  not  taken,  or 
did  not  come  in  upon  fuch  proclamation,  then 
he  was  deemed  a  rebel,  and  thereupon  a  com- 
miflion  of  rebellion  iffued,  which  is  the  next 
procefs. 

A  commilTion  of  rebellion,  is  a  particu- 
lar commiffion  directed  to  commiffioners, 
\\conjunclim  and  **  divifim^  commanding  that 

§§  Nothing.      *  Is  not  found,      f  Upon  forfeiture  of 
his  allegiance.      §  See  before  p.  6g,  in  notes.      ||  Jointly. 
**  Separately. 

*  A:B. 
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*  A.  B.  ubicunque  inventus  for  et  infra  regnum  An- 
glic, tanquam  rebellem  &  legis  no(lr*e  contevrpto- 
rem  attachias,  feu  attachiari  facias^  it  a  &e. 
Boor  cannot  It  hath  been  doubted  whether  upon  an  at- 
be  broke  open  tachment  or  proclamation,  the  meriff  may 
ment  and  break  the  doors  or  not.  Some  have  held  that 
why.'  the  intent  of  the  writ  is  to  go  no  further  than 

a  common  \\capias,  and  that  it  would  be  very 
inconvenient,  that  the  fheriffs  officers  that  exe- 
cuted common  procefs,  mould  have  by  this 
writ  an  authority  to  break  into  a  man's  houfe, 
and  that  his  houfe  fhould  not  be  a  protection 
to  him.     Others  have  held  that  the  writ    is 
Difference  of  -\  propter  contempt  urn  nobis  ilia  turn,  and  it  being 
the  procefs  at  \n   t^e  King's  cafe>  there  is  no  privilege,  or 
KingTr  in  out!  protection  againft  the  King's  procefs.     But  the 
lawry,  and  at  truc  reafon  of  this  doubt,  both  in  Dalton  and 
the  fait  of  a    Crompton>  arifes   from  the  not  underdanding 
common  per-  the  true  nature  of  procefs,  and  the  reafon  of" 

°^:  A,  Semain's  cafe.  For  doubtlefs  upon  an  attaeh- 
3  Danv.  Abr.  .  J:  , 

302.  pi.  9.  rnent  or  proclamation,  the  lherirr  cannot  break 
Moor  668.  the  doors,  and  the  difference  as  to  this  matter 
Cro.EIiz.908.  is,  that  where  there  is  only  authority  in  a  pro- 
5  Co.  91 .       cc^  tQ  take  tjie  perfon  Gr  jevv  t|ie  ^ebt,  the 

Co.  Ent.  12.  ^er^ff  can  go  no  further,  becaufe  his  writ 
gives  him  no  further  authority ;  but  in  the 
King's  cafe,  or  in  the  cafe  of  outlawry,  there 
are  the  words  §  non  omitias  propter  aliquant 
libertatem^  and  therefore  fuch  writ  gives  au- 
thority to  break  the  houfe.      Belides  that  in 

*  Yoa  attach  or  eaufe  to  be  attached  A  B.  wherever 
he  mall  be  found  within  the  kingdom  of  England,  as  a 
rebel  and  contemner  of  our  law,  fo  that,  &c.  . 

I  See  before  p.  6g,  in  notes. 

■f  By  reafon  of  the  contempt  committed  agam£  us 

§  That  you  do  not  omit  by  reafon  of  any  liberty. 


the 
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the  cafpfof  outlawry  no  man  fhall  receive  pro- 
tection from  the  law,  pf  which  he  is  declared 
a  violator,  and  therefore  the  feifing  him  as 
an  outlaw,  doth  imply  the  liberty  of  entering 
and  feifing  him  wherefoever  he  lies  hid.  But 
it  may  be  afked  why  in  the  common  cafe  of 
a  contempt,  the  procefs  was  not  fo  formed  as 
to  give  authority  to  fheriffs  to  enter  the  free- 
hold ?  The  reafon  is, 

Firft,  Becaufe  the  very  notion  of  *  liberum  Reafons  why 
tenementum  is  that  the  tenant  fhall  be  freed  by  ftienffona 

ii         r  11      a.     1      ♦   1  T-«         1       contempt  can 

the  law  from   all  actual  violence,     ror  that  break  open 

cannot  be  fa  id  to  be  held  freely,  if  the  lord  that  doors,  or  enter 
had  a  right  to  diftrain,  or  the  fheriff  that  was  freehold., 
to  ferve  the  ordinary  procefs,  had  a  power  to 
enter  by  force.  And  if  the  lord  was  not  per- 
mitted to  enter  with  a&ual  violence,  where  he 
had  a  right  to  his  rent,  the  fheriff  could  not 
be  allowed  to  enter  by  force  to  ferve  the  or- 
dinary procefs. 

Secondly,  Becaufe  in  the  times  when  te- 
nures were  in  their  full  height,  it  was  thought 
too  fevere  that  the  lords  that  had  generally  de- 
mands upon  their  tenants,  mould  break  into 
their  houfes,  fince  the  violence  of  fuch  a  pro- 
cefs in  the 'firft  inftance  might  compel  them 
to  pay  more  than  was  due. 

Thirdly,  Becaufe  the  party  might  be 
ready  and  willing  to  anfwer  the  demand,  and 
therefore  it  is  too  fevere  to  extort  that  by  vio- 
lence, when  it  doth  not  appear  but  the  party 
is  ready  to  pay. 

Fourthly,  The  whole  procefs  of  a  county 
muft  be  ferved  by  the  fheriff,    but  the  law 

*  Freehold. 

muft 
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muff,  in  a  cafe  of  this  kind  take  notice  that 
it  could  not  be  ferved  by  the  fheriff  in  his  own 
proper  perfon,  and  it  were  too  much  to  lodge 
fuch  a  difcretionary  power  in  the  deputy  of 
a  rninifter,  to  violate  men's  houfes  in  the  exe^ 
cution  of  a  procefs  in  the  firft  inftance. 

Note,  that  the  liberty  of  men's  own  houfe! 
feems  to  be  a  matter  very  much  contended  for 
from  the  Conqueft  till  the  fettling  of  f  Magna 
Charta.  For  the  Conqueror  carried  his  endea- 
vours to  reftrain  men  from  the  freedom  they 
had  been  ufed  to  in  their  own  houfes.  And 
therefore  in  the  times  of  Henry  the  third,  under 
the  protection  that  the  law  gave  to  houfes  and 
caftles,  they  ufed  to  fheker  unlawful  diftreffes, 
which  were  therefore  inconveniences  provided 
againfl  by  the  flat,  of  Marlbridge  and  Wefiy 
minfter.  2  Inft.  139,  193. 
Houfes  may  From  this  digreilion,  we  return  now  to  the 
behrokeopencornmj^lon  0f  rebellion.    And  there  it  is  plaira 

Sew  of  rebel-  *kat  tne  commiflioners  may  break  open  a  houfe, 
lio%andwhy.  becaufe  the  words  of  the  writ  are,  that  they 
fhall  attach  the  party  *  tanquam  rebettem  & 
legis  nofira  contempt  or  em*     And  therefore,  this 
is  within  the  reafon   of  the  procefs  of  out- 
lawry.    For  when  you  are  to  take  the  party 
Dalton's  She-  as  a  contemner  of  the  law,  the  defign  of  the 
*jff  353*         writ  is,  that  he  mould  not  be  any  where  pro- 
.rampton  47.  te£j.ccj  j^  t^e  ]aw .  ^nc|  therefore  it  implies 

an  authority  to  enter  into  the  houfe. 
Coromiffionof     And  this  is  indeed  the  reafon  why  this  pro- 
lebellioniffuescefs  is  directed  to  com  miffi  oners   under  the 
tocommiffio-  broad  feal,  and  not   to  the  fheriff.     Becaufe 
Bers> and  wty*  the  fheriff  cannot   be  fuppofed  to  execute  all 

f  The  great  charter.       *  As  a  rebel  and  contemner  ol 
©ur  lav/. 

fuch 
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fuch  procefs  in  perfon,  and  it  may  be  incon- 
venient to  truft  fo  great  a  power  with  the  de- 
puties of  the  fheriff's  nomination:  and  there- 
fore this  court  appoints  its  own  commifiioners 
who  are  entrufted  to  do  every  thing  very  • 
carefully,  and  are  anfwerable  to  the  court  for 
their  mi fc arriages. 

The  next  procefs  after  a  commiflion  of.  re-  The  next  pro-, 
hellion,  is  a  ferjeant  at  arms.      And  that  is^J^ 
granted  on  the  return   or    *  ncn  eft  inventus,  hellion, 
upon  a  commiflion  of  rebellion,  upon  motion 
in  court.     The  reafon  why  this  procefs  is  ob- 
tained upon  motion,  is    becaufe  there  is  no- 
thing to  iffue  under  the  broad  feal,  fo  that  fince 
there  is  no  procefs  under  the  feal  to  make  it  a 
record  of  the  court,  there  muft  be  an  act  of 
the  court  to  fend  the  ferjeant  at  arms. 

But  here  it  may  be  required,  why  there  Why  a  ferjeant 
muft  be  a  ferjeant  at  arms  after  the  return  of  at  arms  is  feat, 
the  commiflion  of  rebellion,  before  a  feque- 
ftration can  iffue ;  and  the  reafon  feems  to  be, 
becaufe  the  court  will  not  iffue  a  procefs  upon 
the  whole  lands,  and  goods  of  the  defendant, 
till  one.  of  its  own  officers  fee  that  the  defen- 
dants do  totally  difappear.  And  therefore  the 
return  of  the  ferjeant  at  arms  is  particularly 
recited  in  the  fequeftration  -,  wherefore  the  fe- 
queflration  doth  not  iffue  on  the  return  of  the 
commiflion  of  rebellion,  becaufe  the  com- 
miffioners are  of  the  plaintiff's  own  nomi- 
nation. 

We  come  now  to  cpnfider  the  laft  procefs  Wllat  'ls  $« 
which  is  the  fequeftration  :  and  this  recites  the  * ftPro«ls* 

. ,,  r    1     >'    •  1         1      j      ^ee  the  form 

certificate  or  the  lerjeant  at  arms,  that  the  de-  in  Hairif. 

Pra&.  Chanc. 
*  Is  not  found.  300. 

fend  ant 
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fendant  had  fecreted  himfelf,  and  then  gives 
authority  and  power  to  the  fequeftrators  to 
enter  the  manors,  lands  and  tenements  of  the 
defendant,  and  of  taking  and  pofTefTing  all 
his  real  and  perfonal  eftate.  Great  was  the 
ftruggle  between  the  ordinary  and  extraordi- 
nary jurifdiction  before  this  procefs  came  to  be 
ftfJSee  before  fettled  -,  for  in  the  cafe  ofBlagravev.  Watts  (a) 
p.  19.  they  adjudged    fuch   commiflions  to  be    a- 

gainft  the  rules  of  the  common  law  •,  for  that 
the  court  of  confcience  had  only  remedy  *  in 
perfonam^  and  not  f  in  rem,  and  that  the  court 
might  compel  the  defendant  by  imprifonment 
to  perform  the  decree,  but  could  not  touch 
his  eftate.  And  the  chancellor  in  the  caufe  of 
fb)  z  Chan.  Cclfion  againft  Gardner  (b)  cites  a  cafe  where 
Caf.  43.  they  ruled  it,  that  if  a  man  killed  a  feque- 
ftrator  in  the  execution  of  fuch  procefs  it  was 
no  murder.  But  thefe  were  fuch  bloody  and 
defperate  refolutions,  and  fo  much  againft 
common  juftice  and  honefty,  which  require 
that  the  decrees  of  this  court  which  preferred 
men  from  deceit  and  fraud,  mould  not  be 
rendered  illufory,  that  they  could  not  long 
ftand,  And  this  procefs  got  the  better  of 
thofe  refolutions  on  this  ground : 

Firft,  That  the  extraordinary  jurifdi&ion 
might  punilh  contempts  by  the  lofs  of  eftates, 
as  well  as  imprifonment  of  the  perfon.  Be- 
caufe  that  liberty  being  a  greater  benefit  than 
property,  if  they  had  power  to  commit  the 
perfon,  they  might  as  well  take  from  him 
his  eftate,  till  he  had  anfwered  his  con- 
tempts. 

*  Againft  the  perfon,'        -f-  Againft  the  eftate. 

Secondly, 
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Secondly,  to  fay  that  a  court  (hould  have 
a  power  to  decree  about  things,  and  yet 
fhould  have  no  jurifdiction  §  in  rem,  is  a  per- 
feci:  folecifm  in  the  conftitution  of  zhc  court 
itfelf.  ~ 

When  a  perfon  moves  for  a  ferjeant  at  arms, 
upon  a  commifTion  of  rebellion  returned,  and 
when  this  motion  is  made,  the  commifiion  of 
rebellion  is  always  produced,  and  is  in  the 
hands  of  the  gentleman,  who  makes  the  mo- 
tion, he  delivers  it  into  court,  and  it  is  left 
with  the  regifter,  and  upon  *  non  eft  hmentus 
returned  by  the  ferjeant  at  arms,  the  plaintiff's 
council  moves  thereupon  for  a  fequeftration 
againft  the  defendant,  directed  to  com'mif- 
fioners,  therein  to  be  named,  to  fequefter  the 
perfonal  eftate  of  the  defendant,  until  he 
fhall  appear  and  anfwer  the  plaintiff's  bill, 
clear  his  contempt,  and  the  court  make 
other  order  to  the  contrary. 

The  commifTion  of  fequeftration  being  The  duty  of 
fealed,  the  fequeftrators  therein  named  (the  fequeftrators 
plaintiff  having  the  naming  of  them)  proceed 
to  feize,  and  fequefter  the  real  and  perfonal 
eftate  of  the  party,  againft  whom  the  com- 
mifTion of  fequeftration  iffues,  and  thefe  com- 
miffioners  are  demeanable  to  the  court,  and 
are  to  act  from  time  to  time  in  the  execution 
of  their  office,  as  the  court  fhall  direct;  they 
are  to  account  for  what  comes  to  their  hands, 
as  all  other  fuitors  do,  they  are  to  bring  the 
money  into  court,  as  the  court  iliall  direct, 
to  be  put  out   at  intereft,    or   otherwife,  as 

§  Againft  the  eftate.      *  Is  not  found, 

fhall 
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fhall  be  found  neceflary ;  but  this  money  is 
not  ufu ally  paid  to  the  plaintiff,  but  is  to  re- 
main in  court,  till  the  defendant  hath  appear- 
ed, or  anfwered  and  cleared  his  contempt,  and 
then  whatever  hath  been  feized  by  the  fe- 
queftrators, (hall  be  accounted  for,  and  pajid 
over  to  him.  However  the  court  hath  the 
whole  under  their  power,  and  may  do  there- 
in, as  they  pleafe,  and  fhall  be  moft  agreeable 
to  the  juftice  and  equity  of  the  cafe. 

The  plaintiff's  council  may  move,  and  ob- 
tain an  order  for  the  tenants  to  attorn,  and 
pay  their  rents   to   the  fequeftrators,    or  for 
the  fequeftrators  to  fell   and  difpofe  of  the 
goods  of  the  party,  and  keep  the  money  in 
their  hands,    or   to   bring   it  into  court,    a9 
fhall  be  moft  advifeable  and  fitting,    at  the 
difcretion  of  the  court. 
Examinations      Where  the  fequeftrators  feize  the  real  eftate 
pro  intereffefiw  0f  the  party,  any  tenant  or  other  perfon,  who 
when  nece  -    c]aims  tjtie  t0  the  cftate  fo  fequeftred,  either 

fary,  and  upon  *l  »        . 

whatoccafion  by  mortgage,  judgment,  leafe,  or  otherwife, 
ufed.  or  who  hath  a  title  paramount  to  the   feque- 

ftrator,  fhall  not  be  obliged  to  bring  a  bill  to  con- 
teft  fuch  title,  but  he  fhall  be  let  in  toconteft 
fuch  title,  in  a  fummary  way,  viz,  he  may  move 
by  his  council,  (as  of  courfe)  to  be  examined 
*  fro  inter ejfefuo^  and  in  this  cafe  the  plaintiff 
is  to  exhibit  interrogatories,  in  order  to  exa- 
mine him,  and  for  a  difcovery  of  his  title  to 
the  eftate,  and  he  muft  be  examined  on  fuch 
interrogatories  accordingly,  and  the  mafter 
muft  ftate  the  matter  to  the  court,  and  the 
parties  may  enter  into  proof,    touching   the 

*  Touch *ng  his  intereft. 

title 
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title  to  the  eflate  in  queftion.  And  when  the 
mafter  has  dated  the  whole  matter  to  the 
court,  it  proceeds  to  give  judgment  therein 
upon  the  report,  and  if.  it  appears  that  the 
party,  who  is  examined  *  pro  interejfe  fuo, 
hath  a  plain  title  to  the  eflate,  and  is  nor. 
affected  with  the  fequeftration,  then  it  is  to  be 
difcharged  as  againft  him,  with  or  without  colls, 
as  the  court  (hall  determine  upon  the  circum- 
ftances  of  the  cafe,  and  fo  +  vice  verfa ;  and 
there  may  happen  other  circumflances  and 
proceedings  upon  a  fequeftration,  which  can- 
not fall  within  the  general  rule  here  laid  down, 
and  which  muft  be  determined,  according  to 
the  nature  of  the  cafe,  as  it  appears  to  the 
court. 

Hitherto  we  have  been  fpeaking  of  the  pro- 
ceedings before,  and  after  fequeftration,  for 
want  of  an  appearance,  op  of  an  anfwer. 
And  now  we  are  to  proceed,  to  fee  how  the  ' « 
cafe  will  be,  where  an  appearance  is  entered, 
and  no  anfwer  put  in. 

The  feveral  proceffes  of  fubpcena,  attach-  What  proccfa 
ment,  and  commiffion  of  rebellion,    do  ilTue iffues  withoa^ 
without  motion.     Becaufe  the  clerks  of   themot)0n' 
office,  when  there  is  an  affidavit  made  of  the 
fervice  of  the  fubpcena,  know  whether  there 
is   an  appearance   or  not,    fuch  appearances 
being  formerly  entered  by  the  fix  clerks  in 
their  own  books,  and  the  defendant  not  ap- 
pearing upon  the  return  of  each  procefs,  is  the, 
warrant  for  making  out  of  the  other  •>  but  the 
laft  prerogative  proceffes,  that  is,  the  ferjeant 
at  arms,  and  the  fequeftration,  are  only  granted 

*  Touching  his  intereft.        f  Contrary  wife. 

G  up^r* 
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What  procefs  upon  motion.  Becaufe  it  muft  appear  to  the 
on  motion  court,  that  the  common  minifters  of  juftice 
on "'  were  not  able  to  take  the  party,  before  they 

fhall  recur  to  this  extraordinary  method. 
The  diffe-  gut  here  we  muft  n0te  the  difference  between 

rence  between  a  y  capas  anc[  an  attachment.  Upon  X  cepi  cor- 
a  capitis  and  an  ■,  *  i  1 

attachment.  Pus  returned  upon  a  ||  capias  at  law,  they  amerce 
the  fheriff  if  he  does  not  bring  in  the  body 
upon  the  ftatute  JVeftm.  2.  cap.  39,  *  Et 
pracipit  dominus  Rex,  quod  vicecomes  pro  hujuf- 
modi  falfis  refponfionibus  femel  et  iterum  (fifit 
necejfe)  per  jujliciarios  caftigetur,  et  ft  tertio 
deliquerit,  alius  non  apponat  manus  quam  Do- 
minus Rex.  And  this  is  upon  the  words 
8  Co.  40.  of  the  capias  which  are  -f  ita  quod  habeas 
Dal  ton's  She-  corpUS  ejus  coram  nobis  ad  refpondend.   A.  W. 

riff   174,  178,    i  i-t        ^  r  r  roi  i 

1 79.  "e  placito  tranfg.   [up.    cafum.     bo  that  the 

command  of  the  writ  is  not  obeyed  unlefs  he 
hath  the  body  ready. 

In  an  attachment  the  form  of  the  writ  is, 
§  ita  quod  habeas  ejus  corpus  ad  refpondend. 
nobis  tarn  de  quodam  contemptu  per  prafat. 
A.  B.  nobis  Mat.  ut  dicitur  *,  quam  Juper  hiis 
qua  Mi  tunc  ibid,  objicientur,    et  ad  faciend. 

d  A  writ  fo  called  becaufe  the  word  take  is  an  empha- 
tical  part  of  it.         %  I  have  taken  the  body. 

*  And  the  Lord  the  King  commands,  That  the  fheriff 
be  again  and  again  (if  there  is  occaiion)  punifhed  by  the 
juftices  for  fuch  fort  of  falfe  returns ;  and  in  cafe  he  offends 
a  third  time,  that  no  other  perfon  than  the  Lord  the  King 
lay  hands  on  him. 

f  So  that  you  have  his  body  before  us  to  anfwer  A.  W. 
of  a  plea  of  trefpafs  on  the  cafe. 

§  So  that  you  have  his  body  before  us  to  anfwer  us,  as 
well  of  a  certain  contempt  by  the  aforefaid  A.  B.  againft 
us  committed,  as  is  faid ;  as  What  fhall  be  then  there  al- 
ledged  againft  him ;  and  further,  to  do  and  receive  what- 
ever our  faid  court  fhall  think  proper  in  this  behalf,  and  that 
you  do  by  no  means  omit  it,  and  have  there  this  writ. 

atquc 
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atque  ad  ulterius  recipiend.  quacunque  difta 
Cur.  noftra  in  hac  parte  conjideraverit  £5?  hoc 
nullatenus  omittas^  et  habeas  ibi  hoc  breve.  By , 
which  words  it  mould  feem  they  might  amerce 
the  fheriff  for  not  bringing  in  the  body,  as 
they  did  upon  the  *  capias  at  common  law.  But 
becaufe  the  writ  was  originally  founded  upon 
a  contempt,  it  feems  that  when  the  fheriff  has 
taken  up  the  body  he  has  paid  obedience  to  the 
writ,  tho'  he  does  not  actually  bring  him  up  to 
the  court  \  becaufe  the  contempt  only  induces  a 
commitment,  which  is  fatisfied  by  imprifon- 
ment  in  the  county  gaol.  .  And  the  flat,  of 
Weftmi  2.  only  relates  to  original  and  judicial 
writs,  and  not  to  thefe  prerogative  procefTes, 
and  therefore  they  iflued  an  ||  habeas  corpus,  which 
is  an  undoubted  writ  within  the  ftatute,  upon 
which  it  is  proper  to  ground  an  amercement. 

If  the  court   more  than  once  give  time  to  How  the  ap- 
anfwer,  they  generally  oblige   the  defendant  pearance  with 
to  enter    his  appearance   with    the   regifter,  \hjLregI-fter 
which  is  an  appearance  upon  the  record  of  the  one"jn  theof. 
court,  and  is  different  from  an  appearance  in  fice  by  the  fix 
the  office  by  his  clerk  in  court  -,  for  the  ap-  clerk ;  in  the 
pearance  by  a  clerk  in  court,  and  going  away  *V"ft,thedefen* 
without  anfwering,    is   only    a  foundation  to  a*  onTrf at-S 
iflue  procefs,  and  there   is   no  record  of  fuch  tachment,  and 
appearance,   for  4:he   defendant's    clerk   only  the  other  as 
gives  notice  for  the  plaintiff,  which  he  enters  uPon  a  fu^= 
in  his  book,  that  the  defendant  appears  -,  but pcena' 
when  he  enters  his  appearance  with  the  regifter, 
and  does  not  anfwer,  'tis  a  departure  in  de- 
fpite  of  the  court,  upon  which,  the  court  may 
order  an  immediate  commitment,  fince  this  is 
not  merely  a  contempt  of  the  procefs  ifluing5 

*  See  before.   '     ||  See  before  p.  70, 
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but  to  the  court  itfelf,  to  which  he  appeared, 
and  hath  not  anfwered. 

The  entering  an  appearance  with  the  regi- 

fter  differs  from    appearing  by  the  clerk  in 

court,  for  when  a  man  appears  by  his  clerk 

in  court,  he  appears  as  upon  a  fubpcena,  and 

Appearance    therefore  appears  as  not  in   contempt.     But 

upon  an  at*     when  a  man  enters  his  appearance  with  the  re- 

tachment  with  gifter,    he   appears  as   upon  an   attachment, 

tel&ntfd,th™  appearing   upon  contempt, ^  if    he 

don't  anfwer   don  t  put  in  his  anrwer   within  the  time,  or 

in  four  days,    within  four  days  after,  tis  a  motion  of  courfe, 

upon  motion  that  he  mould  fland  committed  to  the  Fleet, 

to  be  com-     anc|  tjien  ^e  mu^  anfwcr  *  jn  vincuUs    for  he 

mitted  to  the    .  .r  ,  i       r 

Fleet.  1S  a  Priioner  t0  the  court,  and  aniwers  as  a 

prifoner. 

After  a  decree  was  pronounced,  the  old 
way  was  to  fpend  the  whole  procefs  of  the 
court,  by  attachment,  proclamation,  and  com- 
miflion  of  rebellion,  ferjeant  at  arms  and  fe- 
queftration.  But  in  the  time  of  my  Lord 
Chancellor  Elfemere,  a  defendant  was  taken 
upon  the  procefs,  and  lay  in  contempt  in  the 
Fleet,  having  the  money  by  him,  which  was 
decreed  to  the  plaintiff,  and  the  lord  chan- 
cellor ordered  a  fequeftration.  About  four- 
teen or  fifteen  years  ago  they  began  to  fhorten 
the  procefs  in  execution  of  the  decree,  for  if 
they  muft  begin  with  the  attachment,  pro- 
clamation, com  million  of  rebellion,  and  fpend 
all  the  procefs,  it  would  be  a  year's  time  be- 
fore the  decree  could  be  executed,  fo  as  the 
plaintiff  could  have  any  effect  of  his  fuit,  and 
therefore  they  proceeded  to  ferve  the  defen- 

*  In  cuftody, 

dant 
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dant  with  a  copy  of  the  decree,  and  upon 
an  affidavit  of  fervice,  and  refufal  to  obey 
the  decree,  they  moved  that  he  might  (land 
committed,  and  the  practice  then  was,  imme- 
diately to  commit  him  to  the  Fleets  and  upon 
a  return  of  *  non  eft  inventus,  by  the  warden 
of  the  Fleet,  the  court  ordered  a  fequeftra- 
tion,  but  that  was  complained  of  by  the  fer- 
jeant  at  arms  •,  and  on  the  third  day  of  May 
in  the  7th  year  of  the  reign  of  King  George 
the  firft,  an  order  was  made,  that  there  fhould 
be  no  fequeflration,  but  upon  return  of  the 
*  non  eft  inventus,  by  the  ferjeant  at  arms.  So 
that  now  the  practice  is,  that  they  muft  either 
fpend  the  whole  procefs  of  the  court,  or  up-  The  method 
on  affidavit  of  fervice  of  the  decree,  move now  ufed  afte* 
for  an  order,  that  the  defendant  fhould  (land  the  decree 
committed  for  difobedience,  and  upon  that  Pronounce  ■ 
order  he  may  move  for  a  ferjeant  at  arms  \ 
and  upon  his  return  of  *  non  eft  inventus  he 
may  move  for  a  fequeflration.  This  fhort- 
ning  of  the  procefs  was  juftified  by  the  an- 
cient practice  of  the  court,  when  they  or- 
der the  defendant,  upon  entering  his  appear- 
ance with  the  regifter,  that  if  he  difobeyed 
the  order  of  the  court,  he  fhould  immediate- 
ly ftand  committed.  And  if  a  man  might 
be  committed  for  non-performance  of  an  in- 
terlocutory order,  when  he  has  recorded  his 
appearance,  and  departs  in  defpite  of  the 
court,  he  certainly  may  be  ordered  to  ftand 
committed  after  a  decree  pronounced,  for  the 
appearance  of  the  defendant  is  recorded  at  the 

*  Is  not  found. 
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hearing,  or  if  the  decree  be  pronounced  in 
his  abfence,  it  is  only  conditional,  and  he  is 
ferved  with  a  copy  of  that  decree,  and  ac- 
quiefces  in  it,  before  it  can  be  abfolute.  And 
therefore,  there  the  procefs  may  be  well 
fhortened,  becaufe  his  appearance  or  ac- 
quiefcence  is  recorded  in  court,  fo  that  the 
whole  procefs  in  execution  of  a  decree,  (lands 
thus : 
The  decree  is      Either  the  decree  is  *  in  rem>  or  f  in  per- 

orinperfo-1"  fGmm'      ^  ^  decree  De  *  *n  rem->  Yet  lt  mdY 

nam.  De  executed  upon  the  perfon   in  the  manner 

herein  after  mentioned,  or  elfe  they  may  im- 
mediately execute  it  *in  rent,  by  an  injunction 
to  put  the  party  in  poheflion  of  the  thing  de- 
Binds  all  that  creed.     And  the  decree  binds  all  perfons  that 
come  in  in  any  come  in  in  any  privity,  as  heir  or  executor,  or 
r"lVK '  any  alienee  that  comes  in  pending  the  fuit, 

1 '344-  'upon   the  rule,   that   %pedente  lite  nihil  inno- 
vatur. 

If  the  decree  hi  +  in  perfonam^  they  may 
proceed  to  fequeftration,  by  fpending  the  pro- 
cefs of  the  court,  or  by  ordering  the  defen- 
dant to  ftand  committed. 
Vern.  166,  If  ^e  fequeftration  be  for  a  perfonal  duty, 
where  the  heir  is  not  bound,  and  the  defen- 
dant dies,  there  is  an  end  of  the  fequeftration, 
and  it  cannot  be  revived  againft  the  heir,  be- 
caufe neither  the  heir  nor  the  tends  are  bound 
by  luch  decree. 

But  if  the  decree  were  upon  a  covenant, 
which  bound  the  heir,  and  the  defendant  died, 

*  Againft  the  efta'te.         f  Againft  the  perfon. 
"J  Pending  the  fuit  there  can  be  no  alteration. 

fiich 
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fuch  decree  might  be  revived  by  fttbpcena 
fcire  facias  againft  the  heir,  to  mew  caufe 
againft  the  decree.  If  the  decree  be  inrolled 
of  record,  or  if  not,  by  a  bill  of  revivor, 
and  when  you  have  revived  againft  the  heir 
and  executor,  you  may  alfo  revive  the  feque- 
ftration  upon  motion,  if  upon  coming  into 
court,  they  can  fhew  no  caufe  why  the  decree 
mould  not  be  revived. 

But  it  was  refolved  in  my  Lord  Sommers9s  2  Vera.  89. 
time,  that  a  decree  mould  have  the  fame  au- 
thority to  bind  the  perfonal  afTets,  as  a  judg- 
ment at  law,  and  therefore  fhall  go  *  pari 
pajfu  to  be  paid  off  and  difcharged.  But  the 
lien  of  the  judgment  upon  lands  came  in 
by  the  ftatute  of  Weftm.  2.  13  Ed.  1.  c.  18. 
which  only  gives  an  \  elegit  for  a  moiety  of 
the  land  in  fatisfaclion  of  the  debt,  and  there- 
fore that  could  give  no  authority  to  lay  a 
fequeftration  on  the  real  eftate  for  a  meer  per- 
fonal duty,  where  the  heir  is  not  bound  in 
the  covenant. 


CHAP.   VI. 

©f  anffoers  anu  exceptions,  replica- 
tions ana  rejoin&er& 

BY  the  antient  civil  law,  when  the  libel De Judiciis 
was  preferred  to  the  judge,  it  was  alfo1-  5-  m-  l- 
delivered  to  the  §  reus,  and  if  the  defendant  i^w'7^  g. 

Verb.  Aufer- 
*  Together.      +  A  writ  fo  called  from  the  words  in  it  tur. 
has  elefied  to  have  delivered  to  him,  &c.        §  Defendant. 

G  4  did 
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did  not  anfwer  in  ten  days,  they  had  the 
*  ediftum  primum.     And  after  ten  days  more, 
if  the  anfwer  did  not  come  in,  they  had  the 
•f  edifturn  fecundum.     And  in  ten  days  moref 
Nov.  53.  c.  3.  they  had  the  §  ediflum  peremptorium.  And  if  he 
did  not  come  and  anfwer  in  ten  days  more, 
judgment  was  pronounced  upon  him,  as  if  he 
was  abfent.     And  thefe  were  called  the  feveral 
ij  dilationes^  that  were  given  the  defendant  to 
anfwer.     But  after  the  provincial  judges  were 
fettled,  then  the  Code  brought  in  a  new  regu- 
lation, which  was,  that  after  the  defendant  was 
cited,  the  plaintiff  was  to  give  caution  to  end 
his   fuit  in   two   months,  and  then    he  was 
likewife  to  deliver  a  copy  of  the  libel  to  the 
**  reus,  who  fubfcribed   the  note  of  the  time 
when  fuch  libel  was  delivered  ;  and  then  there 
was  a  term  of  twenty  days  given  the  defen- 
dant, in  which  time  he  was  to  put  in  his  an- 
fwer, and  if  he  did  not,  fentence  was  given 
as  if  the  anfwer  was  put  in.     For  they  look 
upon  the  fubfcribing  the  time  of  receiving  the 
libel,  as   a   fubmifiion  to  conteft  within  the 
twenty  days.      And    the  twenty  days  were 
reckoned  as  a  time  of  deliberation,  whether 
he  would  yield  to  his  adverfary,  or  contend  in 
judgment.     And  therefore,  if  the  libel  was  de- 
livered, and  the  fubfcription  demanded,  and 
the  -f  f  aftor  proved  this,  and  the  twenty  days 
were  out,  then  the  defendant  was  prelumed 
to  acquiefce. 

By  our   law,  if  a  man  was  fubpoenaed  to 
anfwer,  it  was  returnable  at  a  time  certain  in 

*  Firft  edift.      f  Second  edicl.      §  Third  edift. 
jj  Pilatories.       **  Defendant.      ff  Plaintiff. 

term, 
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term,  and  the  term  being  reputed  in  law  as 
one  day,    he   had  anciently  time  to   anfwer 
during  the  whole  term,  unlefs  he  was  haften- 
ed  by  requeft.     And  for  that  purpofe,    they 
might  give  him  a   rule   to  anfwer  in   eight 
days,  from  the  time  of  appearance,  there  the  An  anfwer  re- 
time prefixed  was  eight  days,  as  being  double  Puted  lni*uffi- 
to  the  time  of  appearance ;  but  this  was  found  f^ant  muft" 
inconvenient,  and  to  create  difputes  concern- anfwer  in 
ing  the  rule,  and  therefore  they  came  to  one  eight  days, 
uniform  rule,  which  is  now  the  courfe  of  the 
court,  viz.  that  the  defendant  was  to  anfwer  Thedefendant 
in  eight  days,  if  he  lived  within  twenty  miles  *?  ^daV"? 
of  town  -,  but  if  he  lived  at  a  greater  diftance  he  lived  in  * 
from  town,  then  he  was  intitled  to  a  *  dedimus,  town,orwith- 
but  for  want  of  anfwering,  or  moving  for  a  in  twenty 

*  dedimus,  within  eight  days,  an  attachment  "J1"  of,It* 

•  rr     i     c  f  vv  nere  the  de~ 
iffiied  of  COUrfe.       ■       _                                                fendant  may 

Anciently  the  circuit  round  the  court  was  have  a  dedi- 
ten  miles,  the  fame  that  was  fixed  for  irTuingnius. 
the  writ  of  fubpoena  returnable  immediate. 
But  for  commons  to  anfwer,  they  took  a  grea- 
ter diftance,  becaufe  defendants  might  con- 
veniently enough  come  at  that  diftance  to  an- 
fwer in  proper  perfon. 

They  found  a  convenience  in  the  court  of  Note;  It  will 
chancery  of  having  fblicitors  or  clerks  in De  granted  up- 
court,  and  therefore,  where  the  diftance  was  cn  afficiavl'f>  if 
more  than    twenty  miles,    upon  motion  and  !^i?arty 

ra      •        1         i       j   c     j         i-       i    i  with m  twenty 

affidavit,  that  the  defendant  lived  above  twen-miieS,ifhe  be 
ty    miles,    they    fuffered    the    *  dedimus    to  fick  and  inca- 

iffue.  pableoftra- 

The  *  dedimus  has  a  longer  or  fhorter  return,  ^l!ing' 

according   to  the  diftance  of  the  party  living  dedimosought 

to  hare. 
*  Commiffion. 

I  from 
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from  the  town  •,  but  generally,  if  the  fubpoena 
be  returnable  the    firft  return  of  Eafter  or 
Michaelmas  term,  the  *  dedimus  muft  be  re- 
turnable the  laft  day  of  that   term  •,  but  -if 
the  fubpoena  be  returnable  the  latter  end  of 
thofe,  or  any  other  term,  they  have  time  till 
the  next  term  for  the  return  of  the  *  dedi- 
mus. 
The  range  of      In  the  exchequer,  if  the  defendant   lives 
the  court  of    witnin  fifteen  mrles,  he  is  to  anfwer  in  perfon, 
exchequer.      wnjcn  js  tne  natural  range  of  the  court,  by  a 
fubpoena  returnable  immediate,  and  if  he  Hves 
within  that  range,  he  can't  have  a  commiflion 
without  a  fpecial  order  of  court,  upon  affidavit 
of  inability. 

By  the  civil  law,  when  the  plaintiff  had  put 
m  his  pofitions  before  the  judge,  the  defen- 
dant was  to  put  in  his  conteftations  or  nega- 
tions of  fuch  pofitions,  and  the  plaintiff  had 
liberty  to  examine  the  defendant  upon  in- 
terrogatories, to  fuperfede  the  neceflity  of 
proof-,  and  thefe  were  called  the  -J-  libellus 
articulatus,  and  was  generally  put  in  after" 
the  firft  act,  where  the  defendant  had  anfwered 
the  pofitions. 
Clarke  35.  yhe  anfwer  begins  in  the  form  of  the  civil 

law,  viz.  §  Sub  proteftatione  de  nimia  generali- 
tate^  ineptitudine*  obfeuritate,  militate*  et  in- 
debit  a  fpecijicatione  ditli  libelli  \  and  the  oath  is 
in  the  fame  manner,  ||  de  fcientia   in  his  qua 

*  Commiflion.         f  Articles  of  the  libel. 

§  Protefting  the  faid  libel  for  being  too  general,  abfurd, 
obfeure,  vague,  and  unduly  fet  forth. 

||  According  to  your  knowledge,  as  to  what  concerns 
your  own  act,  and  according  to  your  belief,  as  to  what  con- 
cerns the  aft  of  a  itranger. 

pro- 
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proprium  tuum  faffium  decernunt%  et  de  credibi- 
lity e  in  fafto  alieno. 

We  alfo  flung  the  pofitions,  and  the  *  libel-  The  interro- 
lus  articulatus,  into  one  bill  -,  and  hence  it  is,  gatories  muft 
that  the  interrogatories  muft  arife  out  of  the^°^ft^e- 
facts  alledged  in  the  bill,  that  if  the  interro-  ;n  the  bill? 
gatories  do  not  arife  from  the  facts  alledged 
in  the  bill,  but  are  totally  foreign  to  it,  the  de- 
fendant   may  refer   them   for   impertinence, 
but   if  he  does   not,  but  fubmits  to   anfwer 
them  as  pertinent,  the  court   will,  generally 
fpeaking,  oblige    him  to  anfwer  the  bill,  un- 
lefs   the^  interrogatories  are   totally    foreign, 
and  not  at  all  pertinent  to  the  bill. 

The  mailers  at  firft  examined  the  defen- 
dant upon  thofe  interrogatories,  but  after- 
wards it  was  left  to  the  counfel  or  commiflio^ 
ners  in  the  country  ;  and  hence  it  was,  that 
they  fent  to  the  commiffioners  a  copy  of  the 
bill,  which  they  called  the  tenor  thereof,  that 
they  might  examine  the  defendant  upon  the 
*  libellus  articulatus^  as  the  mailers  were  wont 
to  examine  the  defendants  above  upon  the  ar- 
ticles of  the  bill  itfelf  -,  but  afterwards  the 
mafter  left  that  to  the  counfel  who  drew  the 
anfwer,  as  the  court  had  left  the  perufal  of  the 
bill  to  counfel  -,  for  anciently  the  court  peru- 
fed  the  bill  itfelf,  to  fee  whether  the  petition 
was  proper  before  it  was  filed  •,  but  the  court, 
by  reafon  of  the  increafe  and  multiplicity  of 
bufinefs,  leaving  the  perufal  of  the  bill  to  the 
honour  of  the  bar  -,  the  mafter  likewife  left 
the  examination  of  the  defendant  upon  the 
articles  of  the  bill,  to  the  counfel  and  com- 

*  Articles  of  the  libel. 

miffioners 
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miffioners  in  the  country.  The  counfel's  hand 
is  not  neceflary  there,  as  it  is  to  a  bill  put  in 
court,  fo  that  the  fending  the  tenor  of  the 
bill  to  the  commiffioners  in  the  country  be- 
came   perfectly    nugatory,    and   was    taken 

*f?*/n'C'  away  by  tne  a&  f°r  tne  amendment  of  the 
j&.  left.  23.  kw> 

If  the  com  miffioners  fend  up  an  inefficient 
anfwer,  the  defendant,  on  payment  of  fifty 
fhillings  coils,  may  pray  an  order  for  a  new 
commiffion;  and  if  the  fecond  anfwer  be  re- 
ported inefficient,  upon  payment  of  three 
pounds,  he  may  move  for  a  third  commiffion  ; 
and  if  the  third  anfwer  be  inefficient,  upon 
payment  of  four  pounds,  he  may  move  for  a 
fourth;  but  if  the  fourth  anfwer  be  likewife 
infufficient,  he  fhall  pay  five  pounds,  but  can 
have  no  new  commiffion,  but  mud  anfwer 
*  in  vinculis. 

The  party  who  intends  to  plead  or  demur, 
mud  firft  take  care  that  he  is  not  guilty  of 
dilatories,  for  if  he  (lands  out  to  an  attach- 
ment with  proclamation,  he  cannot  in  that 
cafe  plead  in  bar  to  the  bill,  and  his  plea 
fhall  be  difmified  upon  that  fuggefllon. 

Again,  if  the  time  for  anfwering  is  out, 
and  the  party  prays,  by  petition  or  motion, 
for  further  time  to  anfwer  only,  and  not  to 
plead  and  anfwer,  and  the  court  indulges  him 
in  it,  he  (hall  not  in  that  cafe  (though  he  may 
afterwards,  upon  advifing  with  his  counfel, 
find  reafon  to  plead)  put  in  a  plea,  without 
fpecial  leave  of  the  court,  and  upon  notice  •, 

*  In  cuflodv., 

for 
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for  he  might  have  prayed  time  to  plead  and 
anfw'er. 

But  only  defiring  time  to  anfwer,  may  be 
a  good  reafon  to  deny  him  pleading  it,  it 
being  a  further  dilatory. 

If  the  defendant  takes  out  a  com  million  to 
anfwer,  he  can't  return  a  plea  or  demurrer ; 
becaufe  the  commiffion  is  to  anfwer,  or  con- 
teft  in  the  caufe,  which  does  not  give  the 
commiflioners  authority  to  receive  any  excep- 
tion in  relation  to  fuch  contefl  -,  but  the  de- 
fendant may  move  the  court  for  a  commiilion 
to  plead,  anfwer,  or  demur,  and  the  court 
will  grant  it,  but  with  this  reftriclion,  not  to 
demur  alone  •,  and  then  the  commiflioners  may 
\  receive  a  plea,  or  an  anfwer,  and  demurrer,  be- 
caufe they  have  an  authority  from  the  court  fo 
to  do;  but  if  they  fend  up  a  demurrer  alone, 
;  the  court  will  grant  an  attachment  againft  the 
[defendant,  becaufe  fuch  demurrer  might  be 
i  put  in  under  counfel's  hand  without  oath  of 
it,  if  the  commiflioners  fend  up  a  plea  of  out- 
lawry in  difability,  if  the  plea  be  over-ruled, 
the  defendant  Ihall  pay  five  marks  cofts,  and 
if  it  be  allowed,  the  defendant  fhall  have  no 
cofts,  for  it  might  have  been  put  in  without 
fuch  commiflion,  and  the  plaintiff  was  put  to 
the  unneceflary  charge  of  attending  that  com- 
miflion. 

This  fpecial  commiflion,  for  fo  it  is  called 
(all  other  commiflions  being  only  to  anfwer) 
is  returnable  as  other  commiflions  are,    and 
there  are*  fix  days  notice  given  to  plaintiff 's  *  Now  14. 
commiflioners  of  the  execution  thereof. 

And  very  often  the  defendant  who  pleads, 
is  caught  in  the  caption  thereof,    for  if  the 

com- 
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co mmiffi oners  return  *  c  apt  a  fuit  hacre[ponfioy 
without  the  words  -f  et  placitum  vel  moratio, 
the  plea  will  be  fet  afide,  becaufe  it  doth  not 
appear  that  the  party  was  ever  fworn  to  his 
plea,  which  he  muft  be  as  well  as  to  his  an- 
fwer, but  the  court  often  indulges  the  party 
to  amend  the  return. 

Where  the  defendant  pleads  the  pendance 
of  a  former  fuit  in  another  court  for  the  fame 
matters,  if  it  is  in  any  of  the  courts  in  Ireland* 
this  may  be  done  at  the  coming  in  of  his 
plea ;  the  plaintiff  may  and  ought  to  procure 
a  reference  to  the  matter,  and  his  report  in 
fourteen  days,  that  the  former  fuit  is  not  for 
the  fame  matters,  and  in  fuch  cafe  the  plea 
is  to  be  over-ruled,  or  the  defendant  may 
bring  in  his  plea ;  and  if  it  is  well  pleaded, 
and  both  fuits  appear  to  be  for  the  fame  mat- 
ter, the  plea  is  always  allowed. 

Either  party  fets  down  the  plea  to  be  argued 
by  petition,  if  allowed  on  the  arguing  there- 
of, the  plaintiff  pays  five  pounds  to  be  reco- 
vered by  fubpoena;  but  if  it  be  overruled,  or 
ordered  to  ftand  for  an  anfwer,  with  liberty  to 
except,  then  the  defendant  pays  the  plaintiff 
five  pounds -,  but  if  the  words  are  to  fave  the 
benefit  of  the  plea  till  the  hearing,  no  other 
ufe  could  ever  be  found  by  thefe  words,  but 
that  in  truth  it  faves  the  defendant's  paying 
cofls  for  the  over-ruling  his  plea,  and  therefore, 
though  the  court  often  makes  ufe  of  thefe 
words,  yet  where  the  plea  is  very  faulty  or 
naught,  tho'  the  court  often  faves  the  benefit 

*  This  anfwer  was  taken,     f  And  plea  or  demurrer. 

thereof 
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thereof  till  the  hearing,    yet  they  declare  it 
fhall  not  avoid  payment  of  cofts. 

If  a  plaintiff  replies  to  a  plea  before  it 
comes  on  to  be  argued,  this  is  as  full  an  ad- 
miflion  of  the  plea,  as  if  it  had  been  argued 
and  allowed,  for  the  plea  by  this  replication  is 
allowed  to  be  good,  only  the  defendant  is  put 
to  the  proof  thereof ;  and  fo  he  may  be,  when 
it  is  argued  and  allowed,  but  if  he  proves 
his  plea  the  bill  muft  be  difmifled  at  the 
hearing. 

Where  a  defendant  appears,  and  puts  in  his  Exceptions 
anfwer  in   due  time,  if  the  plaintiff  is  not  what  time  the 
fatisfied  therewith,  or  conceives  it  to  be  in-  Plamtlff  hattl 

r    rr     •  1        1        i      -  r      i  r  .       .      to  except  to 

iumcient,  he  hath,  if  the  anlwer  comes  in  injefend^it»s 
the  vacation,  till  the  firft  day  of  the  followinganfwer. 
term  ;  or  if  it  comes  in  in  term  time,  till  the 
laft  day  of  that  term  to  except  thereto ;  and 
thefe  exceptions  are  prepared  and  figned  by 
the  plaintiff's  counfel,  and  are  delivered  over 
to  the  defendant's  clerk  in  court.  If  the  ex- 
ceptions are  not  filed  in  due  time,  the  defen- 
dant's clerk  in  court  is  not  bound  to  receive 
them,  he  may  put  the  plaintiff  to  obtain  an 
order  to  receive  exceptions,  the  time  of  the 
riling  thereof  being  out. 

The  defendant  hath  eight  days  time  allow-  What  tJme  tlie 
ed  him  to  fubmit  to  anfwer  thefe  exceptions,  defendant  hath 
which  if  he  fubmits  to,  he  is  to  pay  to  the  to  anfwer  ex- 
plaintiff  or  his  clerk  in  court,  the  fum   ofcePtions- 
twenty  millings  cofts,  for  his   anfwer  being 
infufficient. 

Note  \  the  exceptions  muft  be  eight  days 
on  the  file  before  the  plaintiff  can  refer  his 
exceptions. 

Exceptions 
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Exceptions  to  anfwers  are  totally  creatures 
of  the  court  of  chancery,  for  the  exceptions 
in  the  civil  law,  were  to  the  bill,  and  are  in 
the  nature  of  our  pleas  and  demurrers,  as  is 
before  mentioned.  But  there  were  no  ex- 
ceptions to  anfwers,  becaufe  upon  the  *  libellus 
articulatus,  the  defendant  was  examined  be- 
fore the  judge,  and  therefore  the  judge  took 
down  the  anfwer  of  the  defendant  particular- 
ly i  and  if  he  did  not  anfwer,  he  was  contu- 
macious in  the  face  of  the  court,  and  to  be 
dealt  with  as  fuch  ;  but  the  court  of  chancery 
having  allowed  counfel  to  draw  the  anfwer, 
they  very  often  drew  it  fhort  and  evafive,  and 
therefore  they  had  not  the  effect  of  the  an- 
fwer on  the  *  libellus  articulatus  in  the  civil 
law  •,  and  hence  it  came  to  pafs,  that  when  the 
anfwer  was  fhort,  they  referr'd  it  to  the  ma- 
iler upon  the  exceptions,  to  fee  whether  the 
anfwer  was  fufficient,  and  if  it  was  not  fo,  he 
reported  it  infufBcient,  which  was  a  direction 
for  a  further  anfwer.  And  then  the  counfel 
drew  the  fecond  anfwer  as  they  did  in  the  firft 
If  an  anfwer  inftance;  hence  if  the  anfwer  came  in  vaca- 
be  put  in  in  tjori}  ^  exceptions  were  to  be  put  in  the 
vacation  time,  ^       vacation.     If  the  anfwer  came  in  in  term 

the  exceptions   .  .  ... 

muft  be  put  in  time,  the  exceptions  were  to  be  put  in  in  the 
fotoo,  and  if  fame  term,  and  in  the  exchequer,  becaufe 
intermtime  tney  did  not  fa  during  the  whole  vacation, 
the  exceptions  I,  reafon  Q^    c[YCU\t$m      If  the  anfwer  came 

muft  be  put  in  .  J  .  .  . 

in  term  time.  in  in  vacation,  the  exceptions  were  to  come  in 
in  four  days  of  the  fubfequent  term.  This 
was  eftablifhed  upon  the  method  of  the  civil 
law,  tho'  with  fome  variation,  for  when  the 

*  Articles  of  the  libel. 

anfwer 
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anfwer  was  given  in  to  the  *  pofitionesy  they 

then   put  in  the  -f*  libellus  articulates <>   which 

was  to  beanfwered  before  the  judge.   And  the 

court  of  exchequer,  inftead  of  referring  it  to 

a  baron,  which  is  the  practice  of  Ireland,  and  inftead  tf  rg- 

was  the  antient  practice  of  that  court,  they  ferring  excep- 

now  hear  the  exceptions,  and  the  plaintiff  is tions  to  a  Da~ 

to  fet  them   down  to  be  heard  the  Saturday  ron'  l*?ey /re 

r  9-       •  *  t.        c.       *i!      /  •  T  r t0  De  ^ec  down 

feenmght  after  the  lame  are  corqe   in.      If  by  the  plaintiff 
they  are  not,  the   anfwer   is  prefumed  to  be  to  be  heard 
acquiefced  in,  and  they  are    fet  down  before the  Saturday 
the  court,  by  way  of  fhortening  the  time,  to feer!n,§ht af~ 
give  difpatch  to  the  fuitor,  who  is  prefumed  ^rt  ey( 
to   be   debtor   and    accountant  to  the  King. 
But   if  the  exceptions  do  not  come  in  within 
time,  yet  the  plaintiff  may   move,  that  the 
defendant  may  receive  exceptions,  for  by  the 
civil  law,  the  plaintiff  might  move,  that  the 
defendant  might  anfwer  the  -J*  libellus  articula- 
tus,  at  any  time  before  he  had  replied  to  the 
defendant's  anfwer.     By  the  civii  law,  a  man 
was  examined  three  times  upon  the  f  libellus 
articulatus,  and    if  he  did  not   anfwer  to  the 
fatisfa&ion  of  the  judge,  he  was  contumacious, 
and   it  was  either  taken  %pro  confejjb,  or  he 
was  obliged  to  anfwer  in  cuftody,  and  henee  Not  tiii  he  has 
it  was  with  us,  if  three   inefficient   anfwers  ["^e.  four  lh~ 
were  put  in,  the  defendant   was  obliged    to  faj™1  an~ 
anfwer  ||  in  vinculis.  Ch.  ck  27a. 

But  if  the  defendant,  upon  advifing  with 
his  counfel,  conceives  his  anfwer  to  be  good 
and  fufflcient,  then  he  puts  the  plaintiff  to 
obtain  an  order  (which  is  of  courfe)  to  refer 

*  Pofitions.     f  Articles  of  the  libel     §  As  confefTed. 
|!  In  cuftody, 

H  thft 
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the  exceptions  to  a  matter.  This  order  being 
drawn  up,  palled  and  entered  with  the  regifter, 
the  plaintiff  attends  the  m after,  and  takes  out 
two  warrants,  and  ferves  them  on  the  defen- 
dant's clerk  in  court  (there  muft  be  one  day  in- 
tervening between  the  date  of  the  warrant,  and 
the  day  of  attending  the  mafter,  unlefs  the 
parties,  for  their  own  convenience,  otherwife 
agree  it  among  themfelves).  As  for  example, 
If  the  firft  warrant  is  taken  out  a  Monday ,  it 
mud  be  made  returnable  the  Wednejday  fol- 
lowing *,  and  the  fecond  warrant,  which  is 
dated  on  Wednesday,  muft  be  made  returnable 
the  Friday  following,  (fo  it  is  in  all  notices  of 
Note ;  In  all  motion,  there  muft  be  a  day  intervening)  to 
notices  of  mo-  ^  encj    ^  acjverfe  party  may  have  time  to 

tions  tncre  • 

muft  be  one  prePare  his  briefs,  inftrucl  his  counfel,  and  get 
day  interve-  ready  to  defend  the  motion  •,  which  he  could 
ning.  never  do,  if  this  rule  was  not  ftriclly  obferved 

and  purfued.  And  as  in  the  cafe  of  a  war- 
rant or  fummonce,  to  attend  the  mafter,  fo 
in  a  notice  of  motion,  they  muft  be  both  left 
at  the  feat  of  the  adverfe  party's  clerk  in  court, 
and  with  him  or  his  clerk  or  agent  there,  and 
Oath  muft  be  oath  muft  be  made  of  the  fervice  thereof,  at 
made  of  the    the  feat  0f  the  clerk  in  court  •,  and  the  party 

nodwrfmo-  fwearS'     "  That   Jobn   °f    0aks>    °r  y°bn    °f 

t;on>  "Styles,  acts  as  clerk  in  court  for  the  plaintiff 

"  or  defendant  in  that  caufe,  as  the  deponent 
"  is  informed  and  believes."     And  this  affi- 
AfRdavit  can't  davitNmuft  be  filed  before  it  can  be  read  in 
filed  a    '        court,  and  the  fervice  of  the  warrant,  or  no- 
tice of  motion,  ought  to  be  at  the  feat  (which 
is    the  known  office   for  doing  of  bufinefs) 
and   it  ought  to  be  ferved  there  whilft  the 
office    is  open,   which  is    generally   between 
2  eight 
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eight  and  nine  at  night.  And  in  that  cafe  the 
clerk  in  court  hath  time  to  fend  early  notice 
to  his  client  that  night ;  whereas  it  fometimes 
happens  that  warrants,  or  notices  of  motion, 
are  not  left  till  ten  or  eleven  at  night,  and 
even  at  the  houfe  of  the  clerk  in  court,  which 
wa£  never  yet  (if  flood  upon)  efteemed  good 
notice  or  fervice  -,  for  in  that  cafe  his  client 
can't  have  notice  thereof  till  the  next  morning, 
and  perhaps  he  may  be  gone  out  about  other 
bufinefs,  and  does  not  hear  of  it  till  his  return 
home  at  noon,  or  in  the  evening,  and  fo  his 
client  is  furprized,  and  he  himfelf  hath  not 
due  time  to  prepare  for  his  defence,  and 
therefore  tis  apprehended  that  this  notice  of 
being  left  at  the  feat  ought  to  be  ftridbly  ad- 
hered to,  according  to  the  antient  rule,  to 
prevent  any  furprize. 

This  rule  of  ferving  notices  of  motion,  and 
warrants  or  fummonces  from  the  mailers, 
generally  hold  good  in  all  cafes,  but  as  there 
is  no  general  rule,  but  an  exception  lies  to  it, 
fo  there  doth  to  this. 

For  where  there  is  a  motion  for  money  to  Motion  for 
be  paid  out  of  court,  it  mud  always  be  per- mo*jey  t0^e 
Tonally  ferved  upon  the  party  whom  is  moved coanmuft be 
againft;  the  fervice  upon  his  clerk   in  court  ferved  perfo- 
was   never  held  to  be  good  fervice.  natty. 

And  fo  where  caufe  is  (hewn  for  the  con-  Sowherecaufe 
tinuance  of  an  injunction  upon  exceptions  filed ls  ftewf)  for 
to  the  anfwer,  and  where  the  court  puts  the      contmu- 

.£      •  n     »  ar|ce  of  an  in- 

party  upon  procuring  Of   the  matter  s   report  junaion  upoa 
in  four  days  (as  is  ever  done  in  fuch  cafe)  here  exceptions  fi- 
the  party  is  to  take  out  and  ferve  his  warrant  ^ed  to  the  an- 
from  the  mailer,  with  all  poffible  difpatch  hefwer* 
can^  and  a  day's  notice  to  attend  is  fufficient; 

H  2  If 
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If  the  firft  warrant  is  taken  out  in  the  morn- 
ing, to  attend  that  evening,  and  the  fecond 
the  fame*,  this  is  well  enough,  becaufe  the 
party  hath  but  four  days  to  procure  the  report. 
And  if  he  fails,  he  lofes  the  fruit  of  his  order. 
But  in  all  thefe  cafes,  where  either  the  party 
or  the  mafter  hath  not  time  to  finifh  his  report 
in  the  four  days,  the  folicitors  ufually  agree, 
that  the  mafter  fhall  date  his  report  as  within 
the  four  days,  and  give  him  a  little  longer 
time  to  confider  of  it.  Or  the  mafter,  when- 
ever he  is  directed  by  this,  or  any  other  order, 
to  make  his  report  within  fuch  a  time,  may 
certify  to  the  court,  that  the  time  is  too  fhort, 
and  the  court  in  that  cafe  gives  fo  great  credit 
to  the  report  of  the  mafter  (which  muft  be 
read  on  the  motion)  that  they  will  allow  fuch 
further  time,  for  the  making  of  the  report, 
as  the  mafter  fhall  apprehend,  and  certify 
he  wants  to  do  it  in. 
The  manner  There  being  two  warrants  regularly  ferved, 
of  the  mafter  toatten(j  t^G  mafter  upon  the  plaintiff's  ex- 

makmg  his  .  *  i       -    r  <r  -  c    ^        , 

report  ceptions,  taken  to  the  lnlufficiency  or  the  de- 

fendant's anfwer,  both  parties  attend  the  ma- 
fter at  the  return  of  the  fecond  warrant,  and 
the  order  of  reference  being  produced,  he  hears 
them  thereon,  and  the  bill,  anfwer,  and  excep- 
tions being  left  with  him,  he  ufually  takes  time 
to  confider  thereof  (unlefs  the  matter  appears 
very  plain  on  the  one  fide  or  the  other) -,  and  in 
that  cafe  he  delivers  his  opinion  in  the  pre- 
fence  of  the  parties  attending  him,  and  after- 
wards makes  his  report  of  the  fufficiency, 
or  the  infufficiency  of  the  anfwer  (unlefs  where 
the  defendant  doth  not  attend  at  the  return  of 
the  fecond  warrant  to  juftify  his  anfwer) ;  in 

which 
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which  cafe,  the  mafter  makes  his  report  of  An  oath  re- 
the  infufficiency  of  the   anfwer,  according  to  ^uir^d  °.f  the 
the  exceptions  then  before  him.     But  before  thUe\va7rants° 
this  is  done,    he  requires  an  oath   of  the  due  0n  defendant's 
fervice  of    the  warrants   on  the   defendant's  clerk,  before 
clerk   in  court,    and  then  makes   his  report  th.e  mafter 
*  ex  parte,  and  thereby  takes  notice   that  he  ^f^HiIfaffi? 
having  been  attended  by  the  plaintiff's  counfel,  cjent# 
or  clerk  in  court,  or  Solicitor  (as  the  parties 
attend  him)  and  none  attending  for  the  de- 
fendant (tho'  duly  fummoned,  as  by  oath  made 
before  him  appears)  he  reports  fo  and  fo. 

The  party,    in  whofe  favour  the  report  is  The  party  in 
made  of  the  fufflciency  or  infufficiency  of  the  whofe  favour 
anfwer  (for  of  this  alone  we  are  now  fpeaking) the  rePort  is 
takes  away  the  report,  (he  pays  fifteen  fhil-  madePavs 
lings  before  the  hearing  of  a  caufe,  and  twenty-  fore  thTheaN* 
five  millings  after  the  hearing)  and  carries  theing,  and  25  s. 
report,  and  files  it  at  the  report  office.  after. 

And  if  the  report  is,  that  the  anfwer  is  in-  Defendant 
fuffkient,  then  the  defendant  is  to  pay  (if  a  pays  for  an  in- 
town  caufe)  forty  millings  for  his  anfwer  being  ™Bcii;™  an- 

.    •     r    rr    •  P    ^    •  r  »  iwer,  if  a  town 

reported  lnfumcient.     And  if  a  country  caufe,  caufe  40  s.  if  a 
where  the  anfwer  is  returned  up  by  commiffion,  country  caufe, 
he  pays  fifty  (hillings.     The  fame  rule  holds  Sos- 
in  an  inefficient  examination  put  in  by  the 
defendant. 

And  for  the  recovery  of  thefe  coils,  and  to  Subpoena's  for 
compel  the  defendant  to  put  in  a  further  an-^ofts™uft  be 
fwer,  the  plaintiff  fues  out  a  fubpoena  for  the  *\Z*  per  °n* 
cofts,    and    ferves    the   defendant  perfonally 
therewith,    and    demands  the  coils   of  him, 
and  if  he  refufes  payment  thereof,  upon   an 

*  On  one  fide  only. 

H  2  affidavit 
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affidavit  of  fervice   of  the  fubpcena,  and  de- 
manding the  cofts  (which  is  always  made  pay- 
able by  the  fubpcena,  to  the  plaintiff  or  bearer 
thereof,  and  the  bearer,  whoever  he  is,  may 
give  a  receipt  for  the  cofts)  there  ififues  out  an 
attachment  againft  the  party  for  non-payment 
of  the  cofts,   and  fuch    proceedings    are  had 
for  recovery  thereof,  by  carrying  on  the  pro- 
cefs  of  the  court  againft  the  party  contemning, 
as  is  ufual  in  thofe  cafes,  viz.  by  proclamation, 
and  fo  on  to  a  fequeftration ;    but   this  rarely 
or  ever  happens  in  the  cafe  of  forty  or  fifty 
millings  cofts,  which  are  generally  paid  upon 
the  fervice  of  the  fubpcena. 
The  contem-       And  upon  this    head,  it  is  to  be  obferved 
nor  never  to    as  a  general  rule,  that  the  contemnor,  who  is 
be  heard  till    jn  contempt,  is  never  td  be  heard  by  motion 
d  hi^c^1""  or  °therwife,  till  he  hath  cleared  his  contempt, 
tempt.  and    paid  the  cofts:    As   for  example,  If  he 

comes  to  move  for  any  thing,  or  defires  any 
favour  of   the  court,    if  the   other  fide  fays, 
or  infifts  he    is  in  contempt,  tho'  'tis  but  an 
attachment   for  want  of  an  anfwer,  which  if 
The  cofts  of    not  executed,  is  only  ten  millings  ;  and  if  exe- 
an  attachment  cuted,  is  twelve  (hillings  and*  fix-pence  ;  yet 
not  executed.  even  jn  tnjs  cafCj  he  is  not  intitled  to' be  heard 

till  he  hath  paid  thefe  cofts  (however  fmall 
they  are)  he  mult  firft  pay  them  to  the  party 
or  his  clerk  in  court,  and  produce  a  receipt 
for  them  in  open  court,  before  he  can  be 
heard ;  and  this  is  always  allowed  as  a  good 
caufe  againft  hearing  of  the  contemnor  in  any 
cafe  whatfoever. 


And 


Chap.  6.     Forum  Romanum.  103 

And  to  oblige  the  defendant  to  put  in  a  fur-  The  defen- 
der anfwer   to  the  bill   (where  his  anfwer  is  ( aD; is  n.ot " 

,  .    r  —   .       Nl         i--rr-  1  1  beiervedwitn 

reported  lnfufncient)  the  plaintiff  is  not  bound  a  nevv  fubpce- 
to  ferve  him   with  a  new  fubpoena  •,  but  he  is  na  to  put  in  a 
to  ferve  his  clerk  in  court  with  a  fubpoena  *  ^better anfwer, 
faciendum  meliorem   refponfionem,  which  is  al-^nouSh. t0 
ways  allowed  to  be  a  good  iervice  or  the  de  in  court 
fendant  •,    and  he  mull  anfwer  over  in   eight 
days  (if  a  town  caufe)  or  have  a  commilTion 
(if  a  country   caufe)  •,    and   if  the   anfwer  is 
not  returned    in  due  time,  the  plaintiff  pro- 
ceeds by  way  of  attachment   for  want  of  a 
further  anfwer  (as  ufual)  to  a  fequeftration,  as 
before  ftated. 

And    if  the  defendant's  anfwer  is  reported  Where  the  an* 
furBcient  in  the  points  excepted  to,  then  the  ^^££rt" 
defendant  takes  out  a  fubpcena  for  his  cofts,  p]a^tjfp  js  t'0 
(juft  as  the  plaintiff  does  againft  him)  he  is  in- pay  the  like 
titled  to  the  fame  colls  as  the  plaintiff  is  againft  cofts defen- 
him,  and  proceeds  by  way  of  fubpcena  anddaf  ™uld  in 

caie  anlvver 

attachment  for  recovery  thereof,  in   the  fame  was  reporte(j 
manner  as  the  plaintiff  does  againft  him,  and  fufficient. 
as  if  the  report  had  been  in  his  favour. 

Exceptions  to  the  mqfter's  report. 

But  ftill  the  report  of  the  mafter,  who  is 
only  a  minifterial  and  fubordinate  officer,  is 
not  to  conclude  either  party  in  this,  or  any 
other  cafe  whatfoever,  for  either  party  hath  a 
right  to  appeal  from  the  fame  to  the  judgment 
of  the  court  •,  and  in  this  cafe  it  muft  be  by  Exceptions  to 
way  of  exception  to  the  matter's  report,  and  the  matter's 
fuch  exception  or  exceptions  muft  be  figned  by  report  mull  be 

'  ■    figned  by 

*  To  put  in  a  better  anfwer. 

H  4  counfel, 
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Five  pounds   counfel,  and  there  mud  be   five  pounds  de- 
muft  be  depo-  p0fited  with  the  regifter  by  the  exceptant,  as 

fetter  b  the  a  ^  to  recor"Pence  the  other  Par,7>  if  the 
^leptant.  court,  upon  arguing  the  exception  or  excep- 
tions, fhall  find  the  fame  frivolous  ;  and  either 
party  may  apply  for  the  bringing  on  the  ex- 
ceptions as  they  fhall  be  advifed  ;  and  there  is 
always  an  order  for  that  purpofe  ♦,  if  the  ex- 
ceptions taken  to  the  matter's  report  are  allow- 
ed, the  party,  who  depofited  the  five  pounds, 
takes  it  back  from  the  regifter;  but  if  the 
exceptions  are  over-ruled,  and  the  judgment 
of  the  mafter  is  found  right,  then  the  other 
party  takes  the  five  pounds  depofit  money. 

If  the  mafter  ^  t^ie  mafter  reports  the  anfwer  inefficient 
reports  the  an- in  one  fingle  exception,  the  defendant  muft 
fwer  iniufH-  either  except  to  the  report,  or  fubmit  to  an- 
cient in  one  fwer?  according  to  the  report ;  if  he  doth  not 
fingle  cxcep-   except    but  fUDmits  to  anfwer  over,  he  mull 

tion,  the  de-  r  »  . 

fendant  mull  take  care  to  put  in  full  anlwer  -,  for  having 
either  fubmit  once  fubmitted  to  anfwer  over,  he  hath  allow- 
to  anfwer,  or  eej  t'ne  judgment  of  the  mafter  to  be  good 
except  to  the  agajnfi-  j^  .  and  jn  this  cafe,  he  fhall  not  in- 

part* S  ^  ty  k*s  fecond  anfwer,  that  he  ought  not 

to  anfwer  the  exception,  nor  fhall  he  in  the 
cafe  of  a  fingle  exception,  afterwards  except 
to  the  report,  and  bring  it  on  for  the  judgment 
of  the  cqurt,  whether  he  ought  to  anfwer  over 
or  not,  for  this  he  might  and  ought  to  have 
done  at  firft,  and  there  he  would  have  had  the 
opinion  of  the  court,  whether  his  firft  anfwer 
had  been  good  or  not,  which  upon  his  fecond 
anfwer  he  can  never  have,  becaufe  he  hath  con- 
cluded himfelf,  by  fubmitting  to  anfwer,  ac- 
cording to  the  report. 

But 
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But  it  is  conceived  this  rule  does  not  hold  The  defen- 
good  in  all  cafes,  for  where  the  matter  reports  dam  to  anfwer 
the  anfwer  inefficient  in  four  or  five  more  ex-  °"  *■*  °1€* " 

r        r  11         ^1  rceptions  that 

ceptions,  it  often  rails  out,  that  one  or  two  or  are  again(l 
thefe  exceptions  are  fatal  on  the  party,  and  fohim. 
they  would  appear,  if  the  party  excepted  to 
the  report;  and  therefore  in  this  cafe,  the 
party  may  fubmit  to  anfwer  over,  as  to  fuch 
of  the  exceptions,  which  he  knows  to  be  a- 
gainfl  him,  but  as  to  the  others,  if  he  is  ad- 
vifed  his  firft  anfwer  is  full  in  thofe  points, 
or  if  they  are  of  fuch  a  nature,  as  ought  not 
to  be  anfwered,  or  are  altogether  immaterial, 
the  defendant  may  in  this  cafe,  and  notwith- 
standing he  hath  put  in  a  further  anfwer  to  the 
report,  afterwards  except  thereto,  and  have  the 
opinion  of  the  court  thereon,  and  it  was  never 
held,  that  he  was  in  that  cafe  concluded  by  the 
report,  or  bound  to  anfwer,  according  to  the 
report. 

Where  a  mafter  reports  an   anfwer  infum> 
cient  in  four,  five,  fix,  or  feven,  or  more  ex-   f    .  c.ourt  1S 

\    ,  ,  cf  opinion  that 

ceptions,  and  the  party  excepts  to  the  report ;  the  defendant 
if  upon    arguing  thereof,    the    court   are  of  ought  to  an- 
opinion,  that  the  defendant  ought  to  anfwer  fwer  the  1  ft, 
the  firft,  fecond,  or  third,  they  rarely  go  on  2d'  ?r  3d  ex~ 

r    -.i_         r        'C  -  ception,  they 

any  further,  for  if  anyone  exception  proves  fe[domgo  0„ 
fatal  and  muft  be  anfwered,  the  court  feldom  any  further, 
trouble  themfelves  to  go  into  the  reft  of  the  but  make  the 
exceptions,  but  ufually  fay,  let  the  party  an-  defendant  an- 
fwer according  to   the  report    at  his  peril ;      r* 
but  there  may  be  fome  cafes,  where  the  court 
will  indulge  the  party  to  go  into  the  reft   of 
the  exceptions ;  as  if  the  defendant's  counfel 
admit  one  exception  to  be  againft  them,  and 
yet  ftrongly  infift  there  is  nothing  in  any  of 

the 
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the  other  exceptions.  In  this  cafe  {tho'  rarely) 
the  court  will  enter  into  the  merits  of  the  reft 
of  the  exceptions ;  but  if  they  do  not,  yet  it  is 
conceived,  that  the  party  is  not  bound  to  an- 
fwer  all  the  other  exceptions,  he  may  anfwer 
fuch  as  he  knows  to  be  .againft  him  •,  and  yet, 
when  his  fecond  anfwer  is  reported  againft 
him,  he  may  except,  and  demand  the  judg- 
ment of  the  court,  whether  his  fecond  anfwer 
is  not  good  and  fufficient ;  and  this  was  never 
thought  to  be,  that  the  party  was*  in  all  events 
bound  to  anfwer,  according  to  the  report,  or 
to  conclude  thereby. 

There  are  other  cafes  where  exceptions  are 
taken  to  the  anfwer,  and  where  the  party  hath 
not  anfwered  them  at  all,  but  infifts  on  his 
right,  and  that  he  is  not  bound  or  ought  to 
anfwer  them  ;  and  in  this  cafe  the  mafters  ge- 
nerally report  according  to  the  exceptions, 
becaufe  they  will  not  take  upon  themfelves  to 
judge  how  far  the  defendant  ought  or  ought 
not  to  anfwer,  but  leave  it  to  be  determined 
by  the  court  •,  and  when  it  comes  on  upon  an 
exception,  the  court  frequently  difpenfes  with 
the  defendant's  not  anfwering  the  exceptions, 
efpecially  where  they  appear  to  be  immaterial 
or  in  matters  of  title. 
Ifthedefen-  ^  the  defendant  ftands  out  fo  long,  as  to 
dant  Hands  out  put  in  three  trifling  anfwers  or  examinations, 
fo  long  as  to    it  is  a  motion  of  courfe,  to  pray  he  may  ftand 

put  in  a  third  committed  upon  his  third  anfwer  or  exami- 
anlwer,  which        ^        ,.r  ..--..  .      ,    .  . 

is  reported  in-  natl0n  being  reported  lniufncient.  .  And  this 
fufficient,  he  rule  is  grounded  upon  good  reafon,  becaufe 
Hands  commit- in  this  cafe,  the  party  may  be  held  in  hand 
ted. »  twelve  months  or  more,  before  he  arrives  at  a 

perfect  anfwer  or  examination  from  the  ad- 

verie 


\ 
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verfe  party,  which  the  court    will   never  en- 
dure. 

In  the  exchequer,    every  plaintiff  that  fhall  Eight  days  af- 
take  exceptions  to  the  defendant's  anfwer,  fhall ter  ^e  fuc" 

L-  ^  *l       r  c  j        ceeding  term. 

put  in  his  exceptions  to  the  lame  four  days  & 
within  the  term  next  after  the  coming  in 
of  the  anfwer,  and  fet  down  the  fame  to 
be  heard  on  the  Saturday  fe'nnight  following  -, 
in  cafe  the  defendant  will  put  in  his  anfwer 
before  the  time  appointed  for  the  hearing  of 
the  fame  exceptions,  he  is  to  put  in  the  fame 
two  days  or  fooner,  before  the  time  for  the  hear- 
ing thereof,  and  then  he  is  to  pay  but  twenty 
millings  cofts ;  and  if  upon  hearing  of  the  ex-» 
ceptions,  the  defendant  be  ruled  to  anfwer, 
the  defendant  fhall  forthwith  pay  to  the  plain- 
tiff, or  his  clerk  in  court,  three  pounds  cofts, 
and  fhall  put  in  his  anfwer  within  eight  days, 
unlefs  he  defires  a  commiffion  to  anfwer.  In 
both  which  cafes,  he  is  to  rejoin  *  gratis,  and 
join  in  a  commiffion  as  aforefaid ;  and  if  the 
defendant's  anfwer  fhall  be  adjudged  good, 
%  the  plaintiff  fhall  forthwith  pay  unto  the  de- 
fendant, or  his  clerk  in  court,  forty  (hillings 
cofts ;  and  all  anfwers  coming  in  after  the 
fetting  down  of  caufes,  are  to  be  taken  as 
anfwers  of  the  fucceeding  term. 

A  plaintiff  may  after  an  appearance  to  his  Plaintiff  may 
bill,  and  before  an   anfwer  comes  in,    move  amend  his  bill 
and  obtain  an  order  (of  courfe)  to  amend  the  j?efore anX  a.n_ 
fame  without   cofts  (but  in  this  cafe  he  muft^oiir 
amend  the  defendant's  copy)  \    and  in  like 
manner,  a  plaintiff  may,  after  coming  in  of 
the  defendant's   anfwer,  move  to  amend  his 
own  bill,  on  payment  of  twenty  millings  cofts 

*  Without  cofts. 

to 
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to  the  defendant  (,which  is  a  motion  of  co'urfe) ; 

but  then  he  muft  take  care  to  pay  thofe  cofts 

on  the  amendment  of  his  bill,  and  before  he 

proceeds  againft  the  defendant,  or  elfehe  will 

be  irregular,  and   he  muft  in  this  cafe  ferve 

the  defendant  *  de  novo,  and  proceed   againft 

him  (as  in  the  cafe  of  an  anfwer  to  an  original 

An  original     bill)  fince  the  original  and  amended  bill  are, 

and  amended  in  the  eye  of  equity,  only  one  bill,  and  they 

bill  all  one.     both  make  up  but  one  record. 

How  an  a-  This  amended  bill  muft  very  fhortly  recite 

mended  bill     the  original  bill,  it  ought  to  take  no  further 

raoftbedrawn.norice  of  the  original  bill,  than   what  is  ab- 

folutely  neceffary  to  introduce  the  amendment 

to   avoid     impertinency,    as    but   too   often 

happens  on  thefe  occafions. 

Replication  in  the  civil  law. 

Replication  in      According  to  the  civil  law,  the  plaintiff,  by 

hatT  aW  ^eave  °f  t^le  courr>  might  add  any  new  po-' 
fition  before  replication  ;  for  the  replication 
was  the  conteftation  of  the  anfwer;  .and  there- 
fore after  the  anfwer  was  contefted,  there  could 
be  no  pofitions,  but  they  went  on  to  their 
New  matter  proofs.  But  if  any  new  matter  was  difcovered 
^covered  af-  after  replication,  they  might,  by  leave  of  the 

.rSv^tbccourt'  file  a  fuPPlemental  bill>  touching  any 
court  the  party  matter  of  fact  that  was  difcovered  after  fuch 
may  have  a  replication  ;  for  the  fupplemental  bill  was  in 
fupplemental  the  nature  of  a  new  caufe,  which  might  be 
M1*  brought,   by  leave  of    the  court,     after    the 

f  cons  eft  alio  litis  in  the  former  caufe,  and  the 

*  Again.         f  Coriteftation  of  the  fait. 

court 
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court  might  lengthen  the  time  for  publication,  The  court 
after  fuch  fupplemental  bill  and  anfwer  came  ™ay*en§tn£n 
in,  becaufe  the  prolongation  of  the  probatory  {^o^Jfier  a 
term,  was  very  much  in  the  breafl  of  the  court;  fupplemental 
but  if  the  fupplemental  bill  be  moved  for  after  bill, 
publication,  the  court  never  gives  them  leave  After  publka- 
to  examine  any  thing  that  was  in  iflue  in  the  tl0n>  thf  court 
former  caufe,  by  reafon  of  the  manifeft  dan-  Jearetoexa- 
ger   of  fubornation  of   perjury,    where   theyro;neai3y 
have  a  fight  of  the  examination  of  the  wit-  thing  that  wa? 
•neiTes  ;  but  for  matter  of  account,  there  may  m  *ffue  in  the 

be  a  fupplemental  bill  after  publication,  be-  fTrer  caufe, 
r      f r  .  r    1  V         unlefs  account, 

caule  they  examine   to   luch  matters  or  ac- 
count before  the  matter  or  deputy  after  pub- 
lication ;  and  this  is  from  the  necefiity  of  the 
thing,  becaufe   the  charge  or  difcharge  muft 
•  be  made  up  privately  before  the  mailer  or 
[deputy,  and  therefore  they  being  in  charge  and 
[difcharge,  the  particulars  of  which   muft  be 
(proved,    fuch  accounts  being  now  kept  by 
books  or   notes,  and   formerly  by  fcores    or 
tallies  one   againft   another  \    and  therefore  a 
fupplemental  bill  in  matters  of  account  is  fel- 
dom  refufed  *,   fo  likewife  a  fupplemental  bill 
:  may  be  for  any  fact  difcovered  after  publica- 
tion pafTed,  that  was  not  in  ifTue  in  the  fame 
i  caufe,  and  where  fuch  facl  might  vary  the  de- 
cree -,  but  after  the  decree  is  pronounced  and 
inrolled,  it  muft  be  by  bill  of  review  and  re- 
verfal ;  of  which  more  hereafter. 

Formerly  they  had  a  manner  in  chancery  of 
filing  a  fpecial  replication,  which  is  fetting  out 
of  further  fads  in  fupport  of  the  bill  •,  and  this 
created  fpecial  rejoinders,  furrejoinders,  rebut- 
ters and  furrebutters ;  but  this  was  found  to 
create  great  perplexities  and  difputes  how  far 

the 
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the  fubfequent  pleadings  were  in  fupport  of 

the  bill  and  anfwer,  and  therefore  they  came 

back  to  the  old  and  folid  method  of  the  civil 

law,  by  adding  new  pofitions  after  hTue  was 

joined,   and  by  fupplemental  bills,    and   by 

making  a  new  caufe  afterwards. 

Where  a  bill       Where  a  bill  is  filed,  and  a  full  anfwer  put 

is  filed  and  an  in  thereto,  if  the  plaintiff  doth  not  proceed  in 

f?^c' Put  in>  his  caufe  in  three  terms,  the  defendant  may  in 

dant  does  not  *kat  ca^e  move  (as  °f  courfe)  to  difmifs  the 
proceed  in  bill  for  want  of  profecution,  with  cofts  to  be 
three  terms  the  taxed  by  a  mafter,  but  he  muft  produce  the 
bill  will  be  dif.flx  cierk's  certificate  of  the  time  of  filing  the 

anfwer  (and  the  fix  clerk  certifies  that  fince 
that  time  there  have  been  no  proceedings  irr 
the  caufe,  as  appears  by  his  books)  this  certi- 
ficate however  is  never  called  for;  the  counfel 
who  makes  the  motion  is  fuppofed  to  have, 
and  in  truth  always  hath  it  in  his  hand,  for  he 
cannot  move  without  it:  The  mafter  taxes 
thefe  cofts,  and  they  are  recoverable  by  fub- 
pcena  as  in  other  cafes  where  cofts  are  to  be 
paid  by  either  party.  The  ancient  rule  was, 
that  a  man  might  difmifs  his  own  bill  on  pay- 
ment of  twenty  fhillings  cofts ;  but  this  in 
procefs  of  time,  was  found  fo  great  a  grie- 
vance, that  the  legiflature  took  notice  of  it, 

^4&5An-and  made  an'act  of  parliament  (a)  that  no 
ci6.fea.24.bill  mould  be  difmuTed  but  on  payment  of 

full  cofts  to  be  taxed.  The  party  'tis  true 
may  move,  and  often  does  to  difmifs  his  own 
bill  with  cofts  to  be  taxed ;  and  as  this  is  a 
motion  of  courfe,  fo  it  tantamounts  to  the 
defendant's  moving  to  difmifs  the  fame,  it 
only  prevents  the  defendant's  moving  for  that 
which  the  plaintiff  had  done  for  him. 

But 


\ 
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But  tho'  this  proceeding  of  difmiffing  bills, 
for  want  of  profecution,  with  cofts,is  laid  down 
as  an  eftablifhed  rule  of  the  court,  yet  cafes 
may  be  found  out  where  it  will  not  hold 
good. 

As  for  example,  Where  a  bill  is  filed  againft 
feveral  defendants,  it  often  falls  out  that  one 
defendant  anfwers  in  due  time,  when  another 
defendant  is  forced  to  be  profecuted  for  want 
of  an  anfwer,  and  the  plaintiff  can't  proceed 
in  his  caufe,    till  all   the    defendants  anfwers 
are  in  •,  and  therefore  whenever  this  cafe-hap- 
pens, and  where  it  appears  to  the  court,  that 
the  plaintiff  is  going   on   with  his  fuit,  and 
profecuting  for  want  of  anfwers,  it  has  always 
been  allowed  a  good  caufe  to  difcharge  the 
order  of  one  fingle  defendant,  under  pretence 
of  difmiffing  the  bill  as  againft  him  for  want 
of  profecution  \  and  this  is  grounded  upon  the 
higheft  reafon,    becaufe  the  plaintiff  cannot 
proceed  with  effect  in  his  fuit  till  all  the  an- 
fwers are  in ;    and  becaufe  it  often  falls  out, 
that  one  defendant's  anfwer  comes  in  in. due 
time,   when  the  anfwers  of  the  other  defen- 
dants can't  be  got  in   under   fix   or  twelve 
months  after  filing  the  bill,  or  at  leaft  not  iuf- 
flcient  ones-,  to  fay,  that  becaufe  one  defendant 
hath   fully   anfwered,    and  is  not  proceeded 
againft,    that   therefore   the  bill  *  quoad  him 
ought  to  ftand  difmiffed,.  when  at  the  fame 
time  the  plaintiff  wants  an  anfwer  from  the 
other  defendants,  and  without  it  cannot  pro- 
ceed to  have  a  compleat  decree,  is,  what  was 
never  ytt  allowed  of  ^  for  where  a  plaintiff  is 

*  As  to. 

pro- 
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profecuting  for  want  of  anfwers,  one  (ingle 
defendant  fhall  never  difmifs  the  bill,  during 
that  profecution. 

And  though  a  bill  is  difmifTed  for  want  of 
profecution,  yet  the  plaintiff  may  move  to 
retain  his  bill  on  payment  of  cods  out  of 
purfe.  But  in  this  cafe  he  ought  to  proceed 
with  effect  in  his  caufe,  which  if  he  fails  in, 
it  will  come  a  fecond  time  to  be  difmift,  for 
want  of  profecution  with  cofts,  to  be  taxed  by 
the  matter. 
Note ;  to  the      jn  tjie  exchequer,  if  the  plaintiff  doth  not 

chequer  as  to"  repty  t0  tne  defendant's  anfwer,  fometime  the 
the  plaintiff's  next  term  after  the  anfwer  is  put  in,  the  de- 
replying,  fend  ant  may,  the  term  following,  give  a  rule 
to  be  difmifl  within  a  week;  and  if  the  plain- 
tiff fhall  not  within  that  time  reply  to  the 
defendant's  anfwer,  the  defendant  fhall  be  dif- 
mifl with  five  marks  cofts.  But  if  the  defen- 
dant does  give  a  rule  to  .be  difmift  for  want  of 
a  replication,  upon  the  coming  in  of  fuch  re- 
plication, the  defendant  is  to  rejoin  gratis , 
and  join  in  commifiion  •,  and  if  the  plaintiff 
doth  not  the  fame  term,  or  the  term  following, 
take  forth  a  commifiion  to  examine  witneffes, 
the  defendant  may  either  take  forth  a  com- 
mifiion *  ex  parte,  or  elfe  be  difmifTed  with 
five  pounds  cofts  •,  and  in  all  cafes,  where 
the  defendant  fhall  give  a  rule,  either  for 
not  replying  to  the  defendant's  anfwer,  or 
for  not  proceeding  after  replication,  if  there 
be  not  a  week  in  term,  the  plaintiff  is  to  have 
a  day  to  mew  caufe,  till  the  letting  down  of 
caufes. 

i 

*  On  one  fide  only. 

Re  pl  i- 
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Replication, 

The  replication  is  the  conteftation  of  the  The  replica- 
anfwer,  and  this  muft  be  filed  in  order  to  put  tionthecon- 
the  anfwer  in  iffuc.  teftation  tf  the 

3.  Pi  VVCf 

By  the  antient  civil  law,  the  plaintiff  was 
to  give  fecurity,  as  is  herein  before  mentioned, 
to  profecute  his  fait  in  two  months,  and  if  he 
did  not,  he  was  to  be  difmiffed,  and  anfwer 
damages  to  the  party.  This  begot  the  rule, 
that  the  plaintiff  muft  reply  in  three  terms,  and  Plaintiff  awl* 
if  he  did  not,   the  defendant  might  move  forreply  m  tbrec 

*~*  terms. 

a  difmiffion  with  cods.  The  rule  in  the  ex-  Ru]e  j„  t^e 
chequer  is  more  according  to  the  form  of  the  exchequer, 
common  law ;  for  after  plea  pleaded,  the 
plaintiff  was  to  reply  the  then  next  term,  and 
if  he  did  not,  the  defendant  gave  him  a  rule 
to  reply  in  a  week  of  the  fubfequent  term, 
and  if  he  did  not,  there  was  an  order  for  dif- 
miffion, as  in  fuch  cafes  there  was  judgment 
at  law,  for  want  of  a  replication  ;  but  if  there 
were  feveral  defendants,  one  could  not  get  an 
order  for  difmiffion,  till  a  full  anfwer  came  in 
from  them  all  -9  becaufe  the  plaintiff  can't  go 
to  proof  againft  one  only,  fince  publication 
muft  pafs  againft  them  all,  before  the  decree 
can  be  obtained,  but  then  the  plaintiff  muft, 
without  delay,  purfue  the  proceTs  of  the  court 
againft  the  other  defendants ;  whenever  the  re-  Rejoindtr.. 
plication  is  filed,  in  order  to$clofe  the  *  litis 
conteftation  there  muft  be  a  fubpoena  to  rejoin, 
which  is  according  to  the  old  civil  law,  which 

*  Contefting  of  the  fuit. 

I  required 
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required  a  citation,  in  order  to  form  the  act  of 
the  court,  and  therefore  the  ntft  citation   was 
to   anfwer,  the  fecond  to  rejoin,  upon   which 
the    probatory    term  was  formed ;    and    the 
third  was   the  fubpcena    or   citation  to    hear 
judgment-,  but  if  the  defendant  delayed  the 
plaintiff  upon  the  firft  citation,  the  court  very 
]uftly  might  impofe  terms  upon  him,  fuch  as 
to  rejoin  gratis,  and  that  he  mould  confent  to 
form  the  probatory  term,  without  the  fervice 
of  a  fubpoena  to  rejoin  5  if  the  plaintiff  replies, 
the  defendant  can  never  difmifs  the  bill,  with- 
out hearing   the  caufe,  becaufe  the  defendant 
may  rejoin  gratis,   and  prove  his  anfwer,  and 
fo  bring  the  caufe  to  a  hearing.     But  this  rule 
is  now  altered  ;    for  if  a  plaintiff  replies,  and 
never  ferves  the  defendant  with  a  fubpcena  to 
rejoin,  nor  takes  any  ftep  towards  the  making 
of  proof,  but  deeps  for  three  terms,   the  de- 
fendant may  difmifs  the  plaintiff  by  rejoining 
or  letting  down  the  caufe,  becaufe  they  look 
upon  the  replication,  tho'  it  be  a  conteftation 
of  the  anfwer,  to  be  only  matter  of  form,  and 
therefore  if  the  plaintiff  afterwards  fleeps  for 
three  terms,  he  acquiefces  in  a  difrniffion,  and 
the  meer  filing  of  the  replication,  tho'  it  does 
put   the  defendant  in   a   capacity  of  making 
proof  of  his  anfwer,  yet,  if  the  plaintiff  will 
acquiefce,  and  not  take  any  fteps  towards  the 
proving  of  his  bill,    it   would  be    very  hard, 
that  the  defendant  mould  be  put  to  the  trouble 
and  charge  of  fetting  it  down  at  his  own  re- 
queft  ;  but  if  witneffes  have  been  examined, 
and  publication  paffed,  there,  tho'  the  plaintiff 
flipuld  fleep  three  terms,  it  mnft  be  fet  down 

*  ad 


Chap.  7,     Forum  Romanum.  115 

*  ad  requifitionem  defendentis ,  becaufe  the  court 
can't  make  a  decree  upon  acquiefcence,  when 
the  plaintiff  might  have  proved  the  allegations 
of  the  bill. 

If  at  any  time  the   caufe  fleeps  for  a  year,  Where  a  fub- 
the  plaintiff  muft  ferve  the  defendant  with  a^aadfa' 
fubpcena  -f  ad  faciend?  attomatum^  unlefs  thet0^natum  jj 
defendant's  clerk  in  court  will  voluntarily  ap-requifite. 
pear,  tho'  it  is  thought  fair  pa&ice,  if  the  de- 
fendant be  living,  to  go  on  without  fuch  fer- 
vice ;    and   the  reafon   of  the  fubpcena  f  ad 
faciendum  attornatum^  was,  becaufe  the  defen- 
dant might  be  dead    in  fo  long  a  time ;  and 
therefore   they  thought  the  firft  appearance 
by  the  clerk  in  court  not  fufficient  to  found 
any  other  acts  of  the  court  on,  unlefs  a  clerk 
in  court  would  appear  for  him,   and   then  it 
was  prefumed  that  the  defendant  was  living. 


CHAP.    VII. 

2Df  t&e  examination  of  tmtneffes  ana 
pairing  publication* 

THAT  which  clofes  the  §  litis conteftatio^m2iiQX^^'l_ 
is  the  fubpcena  to  rejoin,  and  the  civi-ques  de  forma 
Hans  and  canonifts  held,  that  it  was  abfolutelyprob-  J9^. 
neceffary,    that  there  fnould  be  a  citation  to 
the  defendant,  previous  to  the  examination  of 
witneffes,  otherwife  the  ||  receptio  ieftium  is  an 

*  At  the  defendant's  requeft.     f  To  make  an  attorney. 
§  The  contefting  of  the  fuit.     ||  Admitting  evidence. 

I  2  abfo- 
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abfolute  ftullity  •,  and  the  reafon  they  give  is, 
that  the  defendant,  if  cited,  might  either  exa- 
mine or  object  to  their  credibility,  or  put  fuch 
crofs  interrogatories  to  thern,  as  might  bring 
out  circumftances    in    his    favour  which    he 
would  not  have  an  opportunity  of  doing,  if  he 
was  not  cited  ;    but  it  is  not  necefiary  for  the 
defendant  to  appear,   becaufe  the  citation  is 
in  his  favour,  and  he  may  renounce  a  privi- 
lege introduced  in  his  favour.' 
Lanul.Juftifc       They  had  anciently  at  the  civil  law,  as  ap- 
of  canon  law  pears  by  the  ninth  Novel,  cap.  4.  col.  7.  tit.  2. 
92\  *  de  teftibus  quia  vero,  three  probatory  terms 

deDilaV        or  dilations,  according  to  the  rule  of  the  civil 

Maranth.  de     law« 

Dilat.  305.       -f  In  t  eft  em  teftes,  et  in  hos^  fednon  datur  ultra^ 

in  the   firft  probatory  term,    the  plaintiff  and 

defendant  were  to   produce  their  firft   fet  of 

witneffes  $    in  the  fecond  they  were  to  bring 

Peers  210.      witnelTes  to  their  credit,  or  to  invalidate  their 

teftimony  ;  and  in  the  laft  probatory  term,  they 

were  to  reftore  the  credit  of  their  firft  witneffes  \ 

and  it  was  with  great  difficulty  they  granted 

Nevius  in       a  fourth  probatory  term,  and  that  was  upon 

Novel  189.    the  folemn  oath   of  the  party  moving  for  it, 

r  ^nT^  m  an<^  declaring  upon  fuch  oath,  that  he,  or  his 

tit°  10  de       advocate  had  feen  none  of  the  depofitions,  nor 

probat.  1.  19.  knew  what  was  contained  in  them,   and  over 

ci  qui  femel.   and  above  the  %jur  amentum  c  alumni  a  ^  fwearing 

again,  that  it  was  not  done  out  of  vexation  nor 

to  protract  the  caufe,   for  it  was  highly  pre- 

fumptive  without  an  oath,    that  the  defiring 

*  Of  witneffes  who  from  the  truth.  -f-  Witneffes  in 
fnpport  of  teftimony,  and  others  in  fupport  of  thera,  but 
jp,6  further.         §  Oath  of  cot  proceeding  out  of  malice. 

the 
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the  fourth  probatory  term,  was  to  that  pur- 
pofe  ;  but  after  the  fourth  dilation,  there  was 
to  be  no  fifth  probatory  term,  even  *  juffione 
divind. 

The  judge  was  to  examine  upon  the  ar- 
ticles, but  it  was  in  the  bread:  of  the  f  after, 
to  exhibit  interrogatories,  founded  on  the  ar- 
ticles, but  not  of  neceflity,  but  if  any  inter- 
rogatories were  exhibited,  not  founded  on  the 
articles,  the  depofitions  taken  upon  them  were 
to  no  purpofe. 

One  of  the  judges  of  the  court  himfelf  an-  Gail.  194-  c. 
ciently  examined,  and  therefore  he  might  form 
the  interrogatories  out  of  the  articles  as  he 
pleafed ;  but  the  adverfe  party  was  to  exhibit 
interrogatories  for  the  judge  to  examine  upon, 
becaufe  the  matter  upon  which  the  defendant 
might  crofs  examine  to  invalidate,  might  not 
be  within  the  articles,  but  no  copies  of  the 
interrogatories  were  to  be  given  to  the  adverfe 
party. 

Upon    the  articles  and  interrogatories  thus  Corvin.  <te 
exhibited  the  judge  examined,  and  he  was  to  Te'ftibus,  *&* 
confider  whether  the  witnelTes  anfwered  readi-  22' r!L  ?' 
ly,  or  whether  they  brought  .a  ftory  formed 
to  him. 

The  depofitions  thus  taken  before  the  judge, 
were  to  be  kept  fecret  till  publication,  and 
the  judge  was  to  ufe  his  endeavours  with  the 
parties,  that  they  mould  renounce  any  further 
production  of  witneffes  before  publication, 
becaufe  the  parties  mould  not  bring  falfe 
witneffes  to  difprove  what  had  been  fworn 
to. 

By  the  Emperor's  command.         f  Plaintiff. 

.     Ij  If 
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If  the  place  was  remote  where  the  witneffes 
lived,  the  court  would  appoint  commiflioners 
to  examine  fuch  witneffes,  commonly  fending 
a  notary  of  their  own,  who  was  often  in  com- 
miflion  with  them,  and  with  thefe  commif- 
fioners  they  fent  a  copy  of  the  articles,  but  the 
parties  might  exhibit  interrogatories  for  the 
commiflioners  to  examine  upon,  as  they  did 
to  the  judge,  and  thefe  commiflioners  were 
to  examine  themfelves ;  and  could  not  dele- 
Maxim.  gate  their  power,  for  *  delegata  poteftas  non 
2  Inft.  597.  potep  dekgari  -,  thefe  commiflioners  could  not 
fend  procefs  to  the  witnefTes,  becaufe  they 
were  delegated  only  to  examine,  but  the  pro- 
cefs muft  be  taken  out  from  the  court  itfelf, 
fo  the  witneffes,  to  make  them  appear. 

Thefe  commiflioners  were  likewife  to  be 
indifferent,  for  upon  exception  to  the  par- 
tiality of  one  of  them,  the  court  would 
fupply  his  place  by  putting  in  another. 

Thefe  witneffes  were  to  have  their  charges, 
and  the  rule  was  that  rich  perfons  were  to  have 
their  expences  only,  becaufe  they  were  not  to 
be  paid  for  doing  their  duty,  but  the  poor 
were  not  only  to  have  their  expences,  but  the 
price  of  their  labour  over  and  above,  that 
they  might  not  be  damaged  for  doing  their 
duty. 
Examination  The  civilians  had  a  manner  of  examining 
of  witneffes  to  witneffes  t  in  perpetuatri  rei  memoriam,  which 
perpetuate  was  two  fold,  either  the  common  examination, 
or  §  in  meliori  forma  ;  the  common  examination 
was,  when  the  witneffes  were  very  old  and  in- 

*  A  delegated  power  cannot  be  affigned.        f  To  per- 
petuate teftimony.         §  In  better  form. 

firm 


their  teftimo- 
ny 
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firm,    or  Tick,  and  in  clanger  of   death,   or 
were  going  into  other  countries ;    in  this  cafe 
it  was  ufual  to  file  a  libel,  and  without  flay- 
ing for  the  *  litis  contefiatio,  the  plaintiff  exa-  Gail  162,3,4. 
mined  his  witnefTes,  immediately  giving  no-  Venat.  Anal. 
tice,  if  it  were  poflible,  to  the  other  fide,  of  25*»*»3i  5» 
the  time  and  place  of  the  examination,  that   '    c" 
he  might  come  and  crofs   examine  fuch  wit- 
nefTes, if  he  thought  fit,  and  thefe  depofitions 
flood  good,  in  cafe  the  witnefs  died  or  went 
abroad  ;  but  the  plaintiff  was  obliged  to  -f  edere 
actionem  within    a  year,  otherwife  thefe  exa- 
minations   went  for  nothing  •,  but  if  the  wit- 
nefTes lived,  or  did  not  go  abroad  into  other 
countries,  then  they  were  to  be  examined  §  poft 
litem  conteftatam. 

The  examination  \inperpetuamreimemcriam,  ^enat.ibid. 
in  meliori  forma,    is  **  ad  tranfumenda  inftru 
menta  \  and  in  this  cafe,  there  mufl  be  a  *  litis 
conteftatio,     before   the   examination,    becaufe 
there  is  no  need    of  fo   much  celerity  in  pro- 
ving the   inflruments,  as  there  is,  where  the 
witnefTes  are  likely   to  die,  or  are  going  into 
remote  parts ;  in  thefe  cafes,  they  are  not  bound 
to  proceed    in  any  action,  upon  thefe  inflru-  ' 
ments  within  a   year;    but  in   both  cafes  it 
feems,  that  the  jfpublicatio  teftium  was,  when 
the  judgment  was  begun   before  the  ordinary 
judge,  or  which  is  all  one,  when  there  was  a 
*  litis  conteftatio. 

To  the  libel  or  petition  before  the  judge,  for 
examining  the  witnefTes  §§  de  bene   ejfe,    the 

*  Contefting  of  the  fuit.         f  To  produce  his  libel. 
§  After  contefting  the  fuit.      ||  To  perpetuate  teftimony 
in  better  form-         **  To  eftabliih  inftiuments. 

ff  Publication  of  the  depofitions.       §i  Conditionally. 

I  4  ,  interro- 


j2o  Forum  Romanum.     Chap.  7. 

interrogatories  muft  be  annexed,    the   names 

and  ages  of  the  witneffes  to  be  examined  muft 

.    likewife  be  inferred,  and  it  mull  be  fuggefted 

Venat.  Anal,  in  them  that  they  are  fick  and  infirm,  or  going 

251,  z,  3,  5>  abroad  into  remote  parts,  as  the  cafe  happens 

6,  &c.  t0  be .  anc|  whether  the  party  againft  whom 

fuch  fnpplication  is  formed,  is  to  be  plaintiff 

or  defendant. 

If  the  perfon  againft  whom. the  fupplication 
is  formed,  is  to  be  *  attor^  you  need  not  put 
in  the  age  of  the  witneffes,  and  that  they  arc 
invalids  in  your  bill,  becaufe  fuch  *  aftor  not 
being  confined  to  proceed  within  a  year,  but 
being  left  at  liberty  to  proceed  when  he  fhall 
Venat.  256.    think  fit,  the  -f  fupplicator  may  examine  any 
witnefs,    fince  there    may  be  danger  that  he 
may  lofe  his  witnefs,  when  the  adverfe  party 
may  proceed  at  any  time. 
Maranth.250.      The  next  thing  was  the  paffwg  of  publica- 
depublie.       tion,    and  formerly   the  adverfe   party   was 
cited  for  that  purpofe  \  but  afterwards  the  ufe 
prevailed  to  give  a  rule  to  the  adverfe  party, 
to  fhew  caufe  in  four  days,  why  publication 
Gail  1 84,  and  fhould  not  pafs,  and   if  within  that  time  he 
fo  on,  de  pub-  ^  nQt  q1£W  caufe  for  prolonging  the  proba- 
tory term,  then  publication  paiTed ;  and  after- 
wards there  could  be  no  examination  of  wit- 
neffes, unlefs   by  the  fpecial  direction  of  the 
judge,  upon  good  caufe  fhewn,  and  an  affi- 
davit of  the  party,  that  he,  or  thofe  employed 
by  him,  had   not,  nor  would  fee  the  deposi- 
tions of  the  witneffes,  which  were  publifhed  •, 
by  reafon  of  the  manifest  danger  of  perjury, 
and  fubornation    of   witneffes,   in   cafe  exa- 

*  Plaintiff,         f  Petitioner. 

minations 
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initiations  ihould  be    allowed,     after   publi- 
cation. 

But  after  publication,  there  might  be  *  editio  Gail  as  before, 
injlrumentorum^  till  the  conclufion  of  the  caufe, 
becaufe  there  was  no  danger  of  perjury,  upon 
the  proof  of  fuch  notorious  inflruments. 

The  judge  was  not  concluded  by  the  pub-  Qail  l^9 
lication,  to  examine  either  of  the  parties  upon 
perfonal  interrogatories,  or  to  re-examine  the 
witnefTes  themfelves. 

The  laft  act  f  quoad  the   proof,    was  th.eMaranth.357, 
%concluJio  cauja^  which  was  concluding  in  fact,  de  concluf.  ' 
and  that  was  an  inftance  of  either  party  tocau^- 
the  judge,  that  either   party  mould  renounce 
all   further   proof,  and    if  the  party  did  re- 
nounce  the  proof,  there  was  a  conclufion  ;  but 
if  he  did  not  (hew  any  caufe,  why  he  mould  Gai*  lS9* 
not,  for  his  contumacy  in  not  renouncing,  the^e^on     ' 
conclufion  was  taken  \\  pro  confeffb,  but  this  iscau 
not  the  efTence  of  the  proof. 

After  the  conclufion  in  the  caufe,  they 
moved  or  petitioned  the  judge  to  fet  down 
the  caufe  to  be  heard,  which  they  called. 
**  ad  allegandum  in  jure ',  and  then  there  was  3 
citation  to  the  defendant  to  appear  at  that  day, 
and  upon  proof  of  the  fervice  of  that  citation, 
and  reading  his  anfwer  and  proofs  of  the  caufe, 
if  he  did  not  appear,  the  advocate  for  the 
plaintiff  firft  argued,  and  then  the  advocate. 
for  the  defendant,  and  thereupon  fentence  was 
given. 

*  An  edition  of  the  inftrurnents.         -f-  As  to. 
$  Conclufion  of  the  caufe.  ||  As  confeiTed. 

**  Arguing  in  court. 

The 
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The  Proceedings  in  Eqjjity. 

With  us  there  muft  be  a  fubpcena  to  rejoin, 
Tothel  20.  which  is  the  fame  with  the  citation  on  the  exa- 
mination of  witnefles,  and  on  the  return  of 
that  fubpcena,  the  ancient  way  was  to  give 
the  defendant  a  rule  to  rejoin  the  fame  day 
fe'nnight,  and  afterwards  two  returns  were 
allowed  for  the  defendant  to  produce  his  wit- 
neffes, and  then  a  peremptory  day,  before 
which  day  the  defendant  might  come  in,  and 
have  a  com  million  to  examine  witneffes  of 
courfe  without  motion  •,  but  the  antient  books 
fay.,,  he  fhall  lofe  the  benefit  of  rejoinder; 
that  is  to  fay,  he  fhall  rejoin  no  new  matter, 
as  anciently  they  might ;  and  the  reafon  was, 
becaufe,  when  the  rules  for  rejoinder  were  out, 
he  could  not  rejoin,  but  the  replication  was 
to  be  taken  as  uncontroverted, 

The  time  appointed  by  thefe  rules  for  re- 
joinder, concluded  the  *  lis  conteftata  -,  the 
two  ordinary  days  of  return,  and  the  peremp- 
tory day,  were  the  firft,  fecond,  and  third  pro- 
batory term  -,  and  then  if  the  defendant  did 
not  come  in,  and  proceed  to  examine  his  wit- 
neffes, in  conjunction  with  the  plaintiff,  the 
plaintiff  had  a  commifiion  i"  ex  parte  ;  becaufe 
the  defendant's  probatory  terms  being  out,  the 
plaintiff  might  proceed  alone,  tho'  during 
fuch  procedure,  the  defendant  cannot  join  in 
the  commifTion,  becaufe  he  has  taken  no  fteps 
to  that  purpofe,  yet  he  may  examine  his  wit- 
neffes in  the  office,  becaufe  before  publication 

*  Contefljng  the  fuit.      f  On  one  fide  only. 

2  the 
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the  rules  run  vequal  for  each  fide  to  examine 
before  the  judge  •,  but  the  com  mi  (lion,  after 
the  peremptory  day,  being  in  the  nature  of  the 
fourth  probatory  term,  at  the  end  of  that 
commifTion,  they  may  pafs  publication;  for 
the  defendant  could  not,  in  delay  of  fuch 
publication,  pray  a  commifTion,  or  further 
time  for  the  examination  of  witnerTes  before 
the  judge  •,  for  that  had  been  to  defire  a  fifth 
probatory  term,  which  the  civil  and  canon  law 
never  allowed. 

But  afterwards  they  came  to  this  rule,  that  How  plaintiff 
the  defendant  being  ferved  with  a  fubpoena  to  muft  proceed 
rejoin,  the  plaintiff  was  of  courfe,  upon  pro-  "j  ord^rfto  °" 
ducing  an  affidavit  thereof,  to  have  an  order  (jaft  t0  rejoin 
for  the  defendant  to  rejoin,  and  join  in  com-  in  commiffion 
million  in  four  days,  giving  the  defendant's*"  four  days 
attorney  notice  thereof  -,  and  the  plaintiff  mightaf;^r  ?r,vl^e,r 
thereupon,    in    eight  days     afterwards,    lea-  afterwards  ^ S 
ving    his  commiffioners  names  at  the  office,  plaintiff  may 
have  at  his  own  cofts  a  commiffion  *  ex  parte,  take  out  a 
directed  to  two    of  the  plaintiff's    commif-commiiri0.nex 
fioners,  and  two  fuch  as  the  officer  mould  think  parte  atn 
fit  to  nominate-,   if  the  defendant's  attorney 
having  notice,  if  in  town,  did  not  in  that  time 
name   commiffioners  for  the  defendant,   and 
pay  half  the  cofts  of  the  commiffion,  and  if 
afterwards  the  defendant  defired  to  examine 
any  witnefTes  on  his  fide,  he  would  be  barred 
from  having  any  commiffion,  without  fpecial 
order  of  the  court,  where  good  account  mud 
be  given  of  fuch  laches. 

By  this  rule  it  mould  feem,  that  the  four 
days  were  given   for  the  rejoinder,    and  the 

*  On  one  fide  only. 

eight 
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eight  days  for  the  three  probatory  terms,  in 
which  the  defendant  was  to   examine  *,    but 
the  canonifls   themfelves   having  relaxed  the 
notion  of  the  three  probatory  terms,  and  put 
them  all  into  one -,  and  there  being  no  abfo- 
lute  neceflity    that   the  client  himfelf  mould 
have  immediate  notice,  but  his  clerk-,    they 
have   therefore   contracted  the   whole   act  of 
The  pra&ice  proof  into  one  motion,  which  is  this,  that  the 
now  ufed.       fervice  of  the  fubpoena  to  rejoin  on  the  clerk 
in  court,  be  good  fervice,  that  the  defendant 
mould    rejoin   *  gratis,    and   ftrike  commif- 
fioners  names  in  eight  days,  and  that  the  de- 
fendant mould  examine  his  witneffes  this  va- 
cation, and   publication  pafs  the  firft  day  of 
next  term. 
Pra&.  Reg.  m     jf  the  plaintifif  ferves  the  defendant  with  a 
If  fubpcena  to  ^UDPoena  t0  rejoin,  before  he  has  a  replication, 
rejoin  before  the  defendant  appearing  upon  fuch  fubpcena, 
replication  fi-  (hall  have  his  cofts  taxed,  becaufe  the  plaintiff 
led,  defendant  had  not  clofed  his  conteft  of  the  anfwer,  be- 
}  fore  he  ferved  the  fubpcena  to  rejoin,  to  put 

the  defendant  upon  the  proof  of  it. 

Of  the  CommiJJion  to  examine  Witneffes. 

The  commifTion  fent  to  the  commiflloners,  is 
to  examine  -j*  de  quibufdam  interrogatoriis,  tarn 
ex  parte  querentis,  quam  ex  parte  defendentis  \ 
and  here  it  is  to  be  known,  that  the  examina- 
tion in  court  was  originally  in  chancery,  be- 
fore the.  matter  of  the  rolls,  who  was  one  of 

*  Without  cofts.  -f  Upon  certain  interrogatories, 

as  well  on  behalf  of  the  plaintiff,  as  on  behalf  of  the  de- 
fendant. 

the 


Chap.  7'     Forum  Romanum.  125 

the  judges  of  the  court,  and  therefore  it  mould  How  an  exa- 
feem  that  the  examination  might  be  upon  the  mjna"°n 
bill,  without  interrogatories  drawn  and  framed,  Jy1|ave  been 
as  the    examination  with    the  canonifts    may  had. 
be  drawn    upon  the  *  libellus  articulatus^  but 
afterwards  the  mafter  of  the  rolls  having  left 
the  examination  of  the  witnefTes  to  his  clerks, 
as  the  barons  of  the  exchequer  did  to  theirs  ; 
from   thence-forward  the  judge  did  not,   but 
the  counfel  for  the  party,  whofe  witnefTes  were 
to  be  examined,    framed  the  interrogatories, 
upon  which  the  clerks  examined,  and  fo  from 
thence-forward  it  became  the  practice  to  fend 
the  commiffion  to  the  commiffioners,  to  exa- 
mine upon  interrogatories,    as    the  examiners 
did  above. 

If  either  party  examine  in  town,  the  exa-  Ord  Cur.204. 
mining  party  muft  give  a  note  to  the  adverfe  What  nc*lce» 
party's  attorney,  or  clerk  in  court,  of  the  namesfo  be°sive0nl 
and  place  of  abode  of  his  witnefTes,  and  by  the  jf  the  party* 
rules  in  England,  he  was  to  fhew  him  to  the  examines  in 
adverfe  party's  clerk  in  court,  and  fuch  per-  tQwn. 
fon  fo  producing  his  witnefTes,  may  examine 
them   within  four   days,  but   the    court  will 
t  oblige  fuch  perfon   to  produce    his  witnefTes, 
fome  time  before    publication,    to    be    crols 
examined  by  the  other  fide,  in  cafe  fuch  wit- 
nefTes do  not  appear  upon  the  fubpcena  -f  ad 
teftificandum  -,  othenvife   the  depofitions    mall 
be   flipprefled ;    but  on    examination    in    the 
country,  the  perfon   who  has  the  carriage  of 
the  commiffion,  muft  give  fourteen  days  no- 
tice either  to  the  party  himfelf,  his  attorney, 

*  Articles  of  the  libel,         f  To  teftSfy. 

q: 


126  Forum  Romanum,     Chap.  7. 

See  exchequer  or  to  the  other    two   commiffioners.      This 

rules,  that  the  fourteen  days  notice  was  the  aficient  notice  of 

ay  0    ervice         .  j  .         eaufe   at  law,  and   from  thence 
is  excluhve.  ' 

taken. 

Each  party  de-      The  interrogatories  were  anciently  annexed 

livers  his  in-    tQ  ^  commiffion,  and  fo  they  are  now  fup- 

terrogatones  -   .         .         .        ,  r  Jc  .  .  r 

at  the  opening  P0^  to  De '  bLlt  Dv  content  ot  parties,  they 

of  the  com-    are  delivered  to    the  commiffioners,    at  the 

million.  opening  of   the   commiffion,  and  this  is  the 

prefent  practice  -,  for  the  expediting  fuch  com- 

miffions,    the  way  is,    that  each  party  give 

four  commiiTioners  names,  and  each  fide  ftrike 

out  two;  but   if  there  be  any  objection  to  all 

the   four,  the  party  making  fuch  objection, 

may  move  the  court,  that  the  other  fide  may 

name   other  four,    or  that   the    mailer    may 

ftrike  other  commiffioners  names  *  ex  parte, 

becaufe  tho'  the  commiffioners  are  named  by 

the  party,  yet  that  is  but  by  way  of  propofal 

to  the  court,  for  they  are  the  minifters  of  the 

court,  and  therefore  muft  be  impartial. 

The  commiffioners  can  only  examine  upon 
the  fet  of  interrogatories,  that  is  firft  put  in  be- 
fore them,  and  no  new  ones  can  be  examined  up- 
on before  them,  without  Jeave  of  the  court,  be- 
caufe their  commiffion  is  to  examine  upon  fuch 
interrogatories,  as  are  fuppofed  to  be  annexed 
to  the  commiffion,  or  fuch  as  are  delivered  in 
at  the  opening  of  the  commiffion,  which  now 
come  in  the  room  of  thofe  formerly  annexed  -, 
and  it  is  prefumed  that  there  has  been  a  dif- 
covery  made  of  the  proofs,  when  the  party  is 
defirous  to  examine,   upon  a  new   fet  of  in- 


terrogatories. 


*  On  one  fide  only. 

But 
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But  before  the  examiner,  they  may  exa* 
mine  upon  a  new  fet  of  interrogatories,  be- 
caufe  that  is  prefumed  to  be  the  examination 
of  the  judge,  and  the  judge  may  examine 
upon  interrogatories  *  ex  re  natdy  out  of  the 
articles ;.  befides,  the  examiner  is  at  the  peril 
of  his  office,  to  make  no  difcovery  of  the 
proofs. 

The  plaintiff  has  regularly  the  carriage  of Wben  Pla.in" 
the   commiflion,   and  fo  is   to  appoint  time  tJe£int°  l^'cdx^ 
and  place  •,  but  if  the  defendant  fuppofes,  thatriage  0f  t^e 
the  plaintiff  will  aggrieve  him,  by  fuch  ap-  commiflion. 
pointment,  he  may  move  for  a  duplicate  of 
the  commiflion,  and  that  the  officer  may  ap- 
point time  and  place. 

If  the  plaintiff  or  his  commiflioners  abufe 
the  carriage  of  the  commiffion,  by  making 
unneceffary  adjournments,  or  an  irregular  exa- 
mination of  the  witneffes ;  that  may  intitle 
the  defendant  to  a  commiffion  of  his  own, 
and  that  he  may  have  the  carriage  of  it  him- 
felf,  becaufe  he  (hall  not  be  obliged  to  pro- 
duce and  examine  his  witneffes,  where  it  can't 
be  done  impartially. 

The  fair  examination  by  commiflioners  is Commiflioners 
not  to  adjourn  without  neceffity,  becaufe  thatnot  t0  adjourn* 
would  be  to  harrafs  the  defendant  by  obliging 
him  to  travel  from  place  to  place  to  crofs  exa- 
mine ;  but  if  it   be   neceffary,  they  may  ad- 
journ not  only  in  time,  but  place.     And  this 
affair  mull  be  performed  as  far  as  it  is  poffible  Muft  be  <fa&e 
1"  uno  aftu^  that  there  be  as  little  opportunityinunoa&u,  if 
as   poffible,    to  divulge  the  depofitions,  thatp°ffikle. 
neither  fide  may  better  their  proof. 

*  On  the  matter  which  arifes.        f  All  at  once. 

When 
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When  a  witnefs  is  produced,  he  muft  firft 
be  examined  upon  the  interrogatories  of 
the  producer,  and  then  forthwith,  without 
fuffering  him  to  go  abroad,  upon  the  crofs 
interrogatories  of  the  other  fide,  and  the  de- 
pofitions  are  to  be  read  over  to  him,  every 
fheet  whereof  he  is  to  fign,  that  fo  they  may 
have  the  fenfe  of  the  witnefs  *  ex  re  natd  with- 
out being  tampered  with. 

The  depofitions  being  thus  taken,  are  to 
be  bound  up,  and  figned  and  fealed  by  the 
commifiioners,  and  fent  by  a  meffenger  of 
their  own  to  the  court,  out  of  which  the  com- 
mifiion  ifiued,  who  is  to  fwear,  that  they 
were  not  opened  or  altered  fince  they  were 
delivered  to  him. 
Wkhmwhat       Witnefles  are  not  to  be  examined. by  com- 

diihnceofthemiffion£        ^^  tefl  m|les    of  the  t  be_ 

town  commif-         r      .        .       .  r     .  .   r 

fions  iffue.       cauie  that  is  the  circuit  or  the  court,  and  io 
the  diftricl  of  the  examiners. 

If  any  of  the  commifiioners  obftrucl:  the 
others  in  their  examination,  or  examine  ir- 
regularly, they  may  certify  fuch  mifbehaviour 
to  the  court  without  affidavit,  becaufe  being 
officers  of  the  court,  they  are  allowed  to  cer- 
tify, but  there  muft  be  a  complaint  from  the 

Party  injured  party  injured  by  affidavit,  otherwife  the  court 

r^counby  w^  not  ta^e  not^ce  °f  tne^r  certificate  alone, 
affidavit.         becaufe  they  are  appointed  for  another  pur- 

pofe,  and  are  not  to  certify  to  the  court  but 

of  neceflity. 
Who  to  pay        ^he  witnefles  are  to  be  paid  by  the  producer, 
the  wnnc  es.  accorcjing  t0  the  ruie  before  mentioned,    in 

the  civil  and  canon  law. 
*  On  the  matter  that  arifes. 

There 
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There  muft  be  a  fubpoena  *  ad  lejltjicand9 
taken  out^  directed  to  the  witneffes,  and  a 
fummonce  from  two  of  the  commifiioners,  of 
the  time  and  place,  where  they  are  to  be  exa- 
mined •,  and  if  the  witnefs  fo  fummoned  and 
ferved,  does  not  appear,  the  court  will  grant 
an  attachment  againft  him,  unlefs  he  comes 
up  at  his  own  expence,  to  be  examined  be- 
fore the  examiner. 

Or  if  he  be  fummoned  by  the  com miflioners Pratt.  Reg-  ™ 
without  a  fubpoena  *  ad  teft.   and   don't  ap-  Chan'  89>  9°* 
pear,  the  court  will  order  fuch  witnefs  to  at- 
tend at  his  own  expence,    and  to  be  examin- 
ed ;  and   if  he  difobeys  fuch  order,  then  an 
attachment  will  go  againft  him. 

If  there  be    due  notice   of    executing  the  \,ra<^'  ^fS- in 
commifiion,    and  at   the  day   appointed    the  h 

commifiioners  meet,  and  the  commifiion  is 
opened,  but  no  witneffes  examined,  nor  any 
adjournment  made,  the  commifiion  is  loft  •, 
but  if  it  be  not  opened,  they  may  give 
frefTi  notice  and  proceed,  unlefs  in  the  mean 
time  the  court  be  moved,  and  an  order  made 
to  pay  the  cofts  of  the  former  day,  before 
they  proceed;  and  the  reafon  of  this  rule 
feems  to  be,  that  the  not  adjourning,  is 
a  refufal  of  the  commifiioners  to  act  any 
further  upon  it ;  for  tho'  the  court  itfelf  never 
adjourns,  becaufe  it  is  always  open,  yet 
the  delegated  power  muft  adjourn,  becaufe 
they  have  no  ftanding  and  conftant  power  as 
the  feal  has,  but  their  power  arifes  from 
the  words    of    the  commifiion,   which    are, 

*  To  teftify. 

K  •  q*ed 
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Prax.  Aim.  *  quod  mandamus,  quod  ad  certos  dies  &  locos, 
Cur.  $}.  qU0S  ac[  fooc  provideritis,  teftes  pr&di&os  coram 
vobis  venire  faciatis,  et  advocatis,  fo  that  if 
they  do  not  provide  time  and  place  by  an 
adjournment,  they  have  no  authority  to  act 
further  by  that  commifTion,  for  the  delegated 
authority  muft  purfue  the  words  of  the  com- 
mifTion, or  elfe  it  will  be  conftrued  as  a  re- 
fufal  to  act,  but  if  they  don't  open  the  com- 
mifTion, their  not  acting  at  that  time,  will  not 
be  conftrued  as  a  refufal  to  act,  but  it  is  har- 
raffing  the  defendant,  for  which  he  may  com- 
plain to  the  court,  and  have  redrefs,  and  their 
not  acting  before  the  commiffion  is  opened, 
is  not  conftrued  to  be  a  refufal,  becaufe  they 
don't  know  what  their  authority  is,  till  the 
commiffion  is  opened. 
Pratt.  Reg.  in  Where  one  of  the  plaintiff's  commiffioners 
Chan.  87.  meets,  and  one  of  the  defendant's,  and  the 
commiflioner  for  the  plaintiff  refufes  to  act, 
the  commifTion  is  loft,  but  the  plaintiff  mail 
pay  the  defendant  his  cofts,  and  the  defendant 
mail  have  a  new  commifTion,  and  the  carriage 
of  it ;  and  fo  it  is  when  any  commifTion  is 
loft,  through  the  default  of  him  who  has  the 
carriage  of  it,  for  he  is  unworthy  to  have  the 
carriage  of  the  commifTion,  who  appears  to 
make  default  in  the  execution  of  it. 

If  due  notice  be  given,  and  one  fide  pro- 
ceeds and  examines  his  witneffes,  the  other, 
if  he  does  not  examine,  fhall  not  have  a  new 
commiffion,  unlefs  affidavit  be  made  of  fome 

*  We  command  you,  that  you  caufe  to  come  before 
you,  by  fummonce,  at  certain  days,  and  to  certain  places, 
which  you  fhall  appoint  for  this  purpofe,  the  aforefaid  wit- 
neflts. 

reafon- 
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reafonable  caufe  of  his  non-attendance,  and 
that  neither  the  party  who  did  not  examine, 
nor  any  for  him,  or  by  his  direction,  or  know- 
ledge, has  feen*  heard*  or  been  informed  of  Pratt.  Reg.  fa 
the  depofitions  taken,  or  any  part  of  them,  Cban.  87*  88* 
nor  willingly  will  fee,  &c*  till  he  has  examined, 
or  till  publication  •,  this  is,  that  the  defendant 
may  not  have  an  opportunity  of  knowing 
what  has  been  proved  for  the  plaintiff,  and  fo 
be  able  to  conteft  it. 

And  where  fuch  new  commiffion  is  granted, 
it  (hall  be  all  at  the  charges  of  the  defendant* 
and  the  plaintiff  is  permitted  to  crofi  examine 
without  charge. 

But  if  the  plaintiff  will  upon  fuch  new  com- 
mirTion  produce  any  witneffes,  he  muft  be  ax 
equal  charges  of  the  commiffion,  becaufe  he 
has  equal  benefit  by  the  examination  of  his 
own  witneffes. 

But  he  at  whofe  inftance  a  commiffion.  is  Ibid.  $& 
renewed,  tnuft  examine  all  his  witneffes  upon 
fuch  commiffion,  or  in  court   before  the  re- 
turn of  it,  becaufe  he  can't  be  indulged  in  a 
further  probatory  term. 

If  the  commiffioners  on  both  fides  attend  Ibid,  gg, 
the  execution  of  the  commiffion,  and  the  one 
fide  examines,  and  the  other  neither  examines 
nor  puts  in  any  interrogatories,  he  mail  never 
afterwards  examine,  unlefs  upon  fpecial  order 
of  tht  court,  upon  good  caufe  fhewn,  becaufe 
he  muft  not  form  his  interrogatories  upon  the 
difcovery  made  to  his  commiffioners,  of  what" 
the  other  fide  examined  to. 

A  commiffioner  may  be  examined  by  the  Ibid. 91, 
other  commiffioners,  if  h£  be  examined  firft* 
before  any  other  depofitions  taken  in  the  caufe ; 

K  z  but 
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but  if  any  other  depofition  be  taken  in  the 
caufe,  his  depofitions  fhall  be  fuppreffed,  for 
if  it  were  otherwife,  a  commiffioner  might 
lie  in  wait,  and  after  having  knowledge  of  the 
depofitions,  might  by  his  oath  contefl  the  fame. 

If  the  mailer  appoint  time  and  place,  yet 
Praa.  Reg.  m  the  commiffioners  may  agree  to  adjourn,  be- 
caufe  the  appointment  of  the  mailer  is  only 
for  the  opening  of  the  commiffion  *,  and  there- 
fore, if  the  commiffioners  agree,  they  have 
yet  power  to  make  proper  adjournments. 

Where  the  commiffioners  meet  and  exa- 
Ibid.  93,  94.  mine,  and  afterwards  adjourn,  and  one  of  the 
defendant's  commiffioners  takes  away  the 
commiffion,  and  the  other  commiffioners  meet 
at  the  day  adjourned,  and  examine  witnelTes, 
and  return  the  depofitions,  the  court  will  order 
fuch  depofitions  to  lie,  and  the  fubpcena 
*  duces  tecum  to  iffue  againfl  the  commif- 
fioner  who  took  away  the  commiffion,  that 
he  may  bring  the  authority,  by  virtue  of 
which  the  depofitions  were  taken,  for  if  they 
had  a  proper  authority,  the  not  having  the 
commiffion  before  them,  does  not  impeach 
the  depofitions. 

When  the  parties  have  examined,  they  give 
a  rule,  as  they  do  in  the  canon  and  civil 
law,  for  publication,  and  if  no  caufe  be 
fhewn  to  the  contrary  within  four  days,  the 
rule  is  made  abfolute. 

The  prefent  practice  is,  When  a  full  an- 
fwer  is  put  into  a  bill,  if  the  plaintiff  is  in 
good  earned  to  proceed  in  the  caufe,  he  forth- 
with files  a  replication  in  the  office  to  the  de- 

*  Bring  with  you. 

fendant's 
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fendant's  anfwer,  and  he  may,  if  in  term 
time,  foe  out  a  fubpoena  againft  the  defen- 
dant to  rejoin,  returnable  at  a  day  certain, 
and  he  may,  if  he  pleafes,  ferve  the  defen- 
dant therewith  (unlefs  where  the  defendant  lives 
in  town,  and  may  be  with  eafe  ferved)  -,  for  then 
it  is  moftufual  to  apply  by  petition  or  motion, 
that  a  fubpoena  to  rejoin  returnable  immedi- 
ately may  be  awarded  againft  the  defendant, 
and  that  fervice  thereof  on  the  defendant's 
clerk  in  court,  may  be  deemed  good  fervice 
of  the  defendant*,  this  is  of  courfe  and  is 
never  denied.  But  to  this  is  often  added, 
efpecially  in  a  country  caufe,  that  the  de- 
fendant may  join  and  ftrike  commiflloners 
names,  fometimes  in  four  days,  and  fome- 
times  in  a  week,  that  the  plaintiff  may  have 
a  commiftion  *  ex parte^  directed  to  his  own 
commiflloners ;  and  this  is  alfo  of  courfe. 

And  to  this  is  too  frequently  added,  that 
publication  may  pafs  the  firft  day  of  the  fuc- 
ceeding  term,  if  the  motion  or  petition  hap- 
pens to  be  in  vacation  time,  or  the  laft  day 
of  the  term  (if  moved  on  the  firft  day  of  the 
term).  As  alfo  that  the  plaintiff  may  be  at 
liberty  to  fet  down  his  caufe  to  be  heard  fome 
time  the  fame  term.  Now  as  to  paffing  pub- 
lication and  hearing  the  caufe,  this  is  difcrc- 
.tionary  in  the  court,  to  do  therein  as  they 
pleafe  •,  and  the-  court  is  very  cautious  how 
they  grant  this  part  of  the  motion,  fince  it  is 
fpeeding  the  caufe  in  an  extraordinary  man- 
ner, and  beyond  the  ordinary  rules  of  the 
court,  and  often  clogs  the  paper  of  caufes, 

*  On  one  fide  only. 

K  3  fo 
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fb  that  it  cannot  be  got  thro9  in  any  reasonable 
time,  efpecially  where  there  are  a  great  num- 
ber of  caufes  then  fet  down.  And  by  the 
ancient  rule  of  the  court,  there  was  always  a 
term  between  pafiing  publication  and  hearing 
the  caufe,  to  the  end  the  fuitors  might  have 
timely  notice  to  prepare  and  get  ready.  Not 
but  that  there  may  be  fome  cafes  where  fuch 
an  extraordinary  order  is  abfolutely  neceffary, 
as  in  the  cafe  of  an  injunction,  which  is  kept 
on  foot  till  the  hearing,  or  where  the  plaintiff 
hath  met  with  great  delays  from  an  obftinate 
defendant,  or  where  the  matter  in  queftion  is 
purely  an  account  between  the  parties;  but 
the  general  obferva'tion  is,  that  thefe  orders 
for  haftening  on  of  caufes,  in  this  extraordinary 
manner,  had  better  been  left  alone,  for  they 
but  too  often  furprize  the  parties,  and  are  the 
occafion  of  frefh  trouble,  and  more  motions 
to  the  court,  to  enlarge  publication  and  put 
off  the  hearing  •,  and  unlefs  the  court  is  very 
empty  of  caufes,  which  feldom  happens,  they 
had  better  deny  fuch  a  motion. 

Each  party  names  four  commhTioners,  for 
the  examination  of  witnefTes,  and  two  a-piece 
are  ftruck  out  of  each  fide,  the  plaintiff  hath 
always  the  carnage  of  the  com  million-,  but 
the  court  will  in  fome  cafes  indulge  the  de- 
fendant with  a  duplicate  of  the  com  million, 
efpecially  if  it  is  doubtful  whether  the  plain- 
tiff will  execute  his  commiflion  or  not,  and 
more  efpecially  if  he  is  forced  on  by  the  de- 
fendant (as  in  an  injunction  caufe,  where  delay 
is  only  defigned).  If  the  plaintiff,  who  hath 
the  carnage  of  the  commiflion,  refufes  to 
give  notice  of  the  execution  thereof,  or  does 

1  not 
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not  intend  to  execute  it,  then  the  defendant 
may  make  ufe  of  his  duplicate,  and  proceed 
to  the  examination  of  his  witnefs  by  virtue 
thereof -,  but  thefe  duplicates  are  feldom  afked  Duplicates  of 
for,  and  as   rarely  granted,  but   upon  good  commifliorys 
reafon  offered  to  the  court,  and  upon  extraor-  jfd       sraiu" 
dinary  occafions,  or  by  the  confent  or  agree- 
ment of  the  parties  among  themfelves,  and  all 
com  millions  for  examination  of  witneffes,  are 
to  be  made  returnable  upon  fome  one  of  the 
returns  in  or  before  the  term,  unlefs  where  the 
parties  agree,  that  it  mall  be  made  returnable 
*fine  dilatione^  as  fometimes  happens. 

If  a  defendant  joins  in  commifllon,  and 
names  commiffioners,  and  yet  afterwards  re- 
fufes  to  ftrike ;  the  court,  upon  a  petition, 
will  ftrike  out  fuch  two  of  them  as  they  pleafe, 
and  the  commiffion  fliall  go  to  fuch  of  the 
four  commiffioners  as  are  left  (landing. 

There  muft  be  fourteen  days  notice  given 
by  the  commiffioners  to  all  the  defendants,  of 
the  time  and  place  of  the  execution  of  the 
commiffion,  for  elfe  it  is  not  good  notice, 
and  the  depofitions  will  {land  fupprefled  for 
irregularity,  in  not  purfuing  the  tenor  of  the 
commiffion,  but  where  it  is  a  fhort  vacation, 
as  between  Eafter  and  Trinity  terms,  ten  days 
notice  or  lefs  is  good.  No  commiffion  can  beNocommif- 
executed  in  term  time,  unlefs  by  leave  of  thefionCan#beex- 
court,  or  confent  of  the  parties;  for  the  com-ecut€dmuterm 

.  „,  *  .    .  ,f  *      time  without 

miffioners    being  generally  country  attornies,  leave  ot-  tlie 
it  is  more  than  probable  they  are  in  town  at-court  or  con- 
tending the  term  on  their  other  clients  affairs^ent  of  the 

parties. 
*  Without  delay. 

K  4  and 
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arid  confequently  cannot  attend  upon  the  exe- 
cution of  the  commifiion. 

If  two  of  the  plaintiff's  commiflioners  at- 
tend at  the  time  and  place  appointed,  for 
the  execution  of  the  coin  million,  they  may 
proceed  therein  *  ex  parte  (if  the  defendant's 
commiflioners  don't  then  attend).  But  if  the 
defendant's  commiflioners  attend,  at  the  time 
and  place  appointed,  and  the  plaintiff's  com- 
miflioners are  not  there,  they  can't  go  on, 
becaufe  the  plaintiff  having  the  carriage  of  the 
com  million,  will  not  produce  it,  if  he  is  dis- 
appointed of  his  commiflioners,  and  confe- 
quently, there  can  be  no  proceedings  for  want 
of  the  commilTion  -,  this  makes  a  duplicate  of 
the  commilTion  more  neceffary,  for  in  that 
cafe?  if  the  defendant's  two  commiflioners 
meet,  they  may  proceed  in  the  execution  of 
the  commifiion  \  but  where  there  is  no  du- 
plicate, and  the  defendant's  commiflioners  at- 
tend at  the  time  appointed,  and  none  appear 
for  the  plaintiff,  the  party  aggrieved  is  to  be 
recompenfed  in  cofts,  upon  complaint  made 
thereof  to  the  court;  and  in  that  cafe  the 
court  will  give  him  leave  to  fue  out  another 
commilTion,  and  order  him  the  carriage  there- 
of. 

One  commifiioner  at  ieafl  muff  attend  on 
each  fide,  for  if  the  plaintiff  hath  but  one 
commifiioner  that  attends  on  his  fide,  he 
can't  proceed  to  execute  the  commifiion,  un- 
lefs  one  of  the  defendant's  commiflioners  at- 
tends, and  joins  with  him  therein  -,  but  if  one 
commifiioner    for   each   party  attends,    they 

*  On  one  fide  only. 

ma>r 
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may  proceed  in  the  execution  of  the  commif- 
fion, and  not  otherwife. 

The  com  million   being  opened  and  read, 
both  parties  are  obliged  then  to  exhibit  their 
interrogatories  (if  they  intend  to  examine  any 
witneffes)   and  confequently,   if   the  plaintiff 
exhibits  his  interrogatories,  and  the  defendant 
neglects  to  do   it,    and  yet  by  his  commif- 
fioners  attends   the  execution,  whereby  they 
have  an   opportunity  of   hearing  and  feeing 
every  thing  that  is  proved  on  the  plaintiff's 
part,  and  yet  perhaps  all  this  while  they  have 
exhibited  no  interrogatories,  and  after  all  this, 
it  often  falls  out,  that  the  defendant  moves  for 
a  new   commiffion  upon  fuggeftion,  he  had 
no  opportunity  of  examining  his  witneffes  at 
the  laft  commiffion  :    If  it  fhall  appear  to  the 
court  by  affidavit,  or  certificate  of  the  plain- 
tiff's commiffioners,  that  the  defendant's  com- 
miffioners  attended  during  the  whole  time  of 
the  execution   of  the   commiffion,  and  never 
exhibited  any  interrogatories  •,     in    this  cafe, 
the  court  will  never  grant   the  defendant  an- 
other commiffion,    and   he   muff  take  it  for 
his  pains,  fince  he  lay  upon    the  watch  and 
catch,  only  to  fee  what  the  plaintiff  proved, 
and    then,  at  another  commiffion,  to  exhibit 
interrogatories  adapted   to   fuch  matters  and 
queftions,  as  might  tend  to  overthrow  all  that 
had  been  done  ',  and  he  fhall  never  be  admit- 
ted to  have  this  unfair  advantage  over  his  ad- 
verfary,  for  if  he  is  admitted,  after  having 
knowledge  of  all  that  his  adverfary  hath  pro- 
ved, to  exhibit  interrogatories,  he  may  eafily 
conceive  what  interrogatories  to  exhibit,  and 
how  to  hit  the  bird  in  the  eye  -}  and  therefore 

it 
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it  is  incumbent  on  him  to  exhibit  his  interro- 
gatories,  if  he  afk  for  a    new  commiffion, 
ocherwife   he  can  never  have  it,  he  ought  at 
Ifinterroga-    lead  to   exhibit  interrogatories -,  and  in  truth 
tones  are  ex-  his  commiffioners  ought  to  withdraw,  but  how- 
hibited,  it;  is  in  e ver>    jf  interrogatories  are  exhibited,  it  is  in 

the  power  of  ^  power  Qf  t^e  court  to  grant  or  ^eny  an_ 
the  court  to  .    r  •  rr        /        i         •  n.  r    1 

grant  or  deny  other  commiffion  (as  the  circumitances  or  the 
a  new  com-  cafe  upon  affidavits,  or  the  certificates  of  the 
miffipn.  commiffioners  appear). 

And  care  muft  be  taken  (if  a  new  commif- 
fion is  granted)  that  neither  party  add  or  alter 
their  interrogatories ;  they  muft  examine  up- 
on the  old  interrogatories,  which  were  exhi- 
bited at  the  former  commiffion,  and  are  not 
to  add  any  new  ones,  without  fpecial  leave  of 
the  court,  and  they  are  to  be  fettled  by  a 
mafter,  and  are  never  done  but  in  extraordi- 
nary cafes. 

If  the  party  examines  fome  witneffies  in 
town,  and  others  by  commiffion,  he  is  not 
obliged  to  exhibit,  or  file  his  whole  fet  of 
interrogatories  in  the  examiner's  office,  he  only 
files  fuch  as  he  hath  occafion  to  examine  to  in 
town.  But  they  muft  be  the  fame  as  were  ex- 
hibited before  at  the  commiffion.  If  this  were 
otherwife,  it  would  put  the  plaintiff  to  a 
double  expence  in  paying  for  copies  of  the 
whole  interrogatories  twice  over. 

If  a  commiffioner  is  to  be  examined  as  a 
witnefs  at  the  commiffion,  he  muftfirft  of  all 
be  examined  by  the  other  commiffioners,  af- 
ter which  he  may  join  and  proceed  in  the 
execution  of  the  commiffion  as  a  commif- 
fioner i    for  when  he  is   examined   as  a  wit- 

»  nets, 
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nefs,  he  hath  nothing  more  to  do  but  to  a& 
as  a  commiffioner. 

If  a  plaintiff  wants  to  examine  a  defendant 
as  a  witnefs,  he  muft  obtain  an  order  by  mo- 
tion or  petition  for  that  purpofe  •,  this  order 
is  of  courfe,  and  muft  be  ferved  on  the  ad- 
verfe  party's  clerk  in  court ;  the  defendant 
may  obtain  the  like  order  to  examine  a  Co- 
defendant  as  a  witnefs.  But  all  thefe  orders 
are  upon  a  fuggeftion,  that  the  defendant  is 
not  concerned  in  point  of  intereft  in  the  mat- 
ters in  queflion  ;  and  they  are  never  granted 
but  with  a  claufe  of  faving  juft  exceptions  to 
the  other  fide  •,  and  this  muft  be  made  at  the 
hearing  of  the  caufe •,  and  this  order  for  exa- 
mining a  defendant  as  a  witnefs  muft  be  pro- 
duced at  the  commiffion,  x>r  in  the  exami- 
ner's office,  when  the  defendant  attends  to  be 
examined,  without  which  he  cannot  be  exa- 
mined, for  it  is  by  virtue  of  that  order,  and 
the  authority  gitfen  them  by  the  court,  that 
impowers  them  to  examine  him,  and  they 
cannot  do  it  otherwife. 

And  tho'  it  is  a  fundamental  rule  of  equity,  Rule, 
that  one  defendant's  anfwer  cannot  be  read, 
fo  as  to  charge  another  defendant,  no  more 
than  a  decree  can  be  made,  upon  the  tefti-. 
mony  of  one  fingle  witnefs,  againft  the  flat 
and  pofitive  denial  of  a  fadt  by  anfwer ;  be- 
caufe  the  oath  of  the  party  is  ever  looked 
upon  in  equity  to  be  as  good  as  the  oath  bf  a 
fingle  perfon. 

Yet  cafes  may,  and  do  often  fall  out,  where- 
in the  court  may  ground  a  decree  upon  the 
oath  of  a  fingle  witnefs,  attended  with  other 
circumftances  to  corroborate  it  -,  as  v/here  the 

anfwer 


140  Forum  Romanum.     Chap.  7. 

anfwer   of  the  party  appears  to  be  notorioufly 
falfified,  by  which  means  it  comes  to  lofe  that 
credit  which  otherwife  it    would,  and  ought 
juftly  to  have  •,  and  it  is  conceived  one  defen- 
dant may  be  a  very  good  witnefs  for  another, 
efpecialiy  where  he  is  not  concerned  in  point  of 
intereft,  in  the   matter  in  queftion. 
Examination        And  there  is   another    method,    for  either 
of  witneffes  in  partv  to  proceed  in  the   examination  of  their 
If jG  "bill  to     witneffes  j    as  where  one  man   brings  a  bill 
perpetuate  *he  againft   another,    and   hath  a    moil  material 
teftipony  of    witnefs  to  examine,  upon  affidavit  made,  that 
witnefij?  prays  t'n is  wjtnefs  js  \n  a  Janguifhing  condition,  or 

V±rA'r\  in  danger  of  dying  before  he  can  be  examin- 
2  Vent.  366.  ec*  in  cruet ;  or  where  the  witneis  is  going  a 
But  yet  the  long  voyage  to  India,  or  other  remote  parts, 
plaintiff  may  from  whence  he  caanot  return"  by  the  time  he 
ufe  the  depo-  js  tQ  ^  examined  in  chief,  and  to  which 
lt\tfSf  *62  P^ace  he  is  bound,  and  cannot  poflibly  flay. 
Depofidons  1°  either  of  thefe  cafes,  the  court  upon 
taken  de  bene  motion,  or  the  petition  of  either  party,  will 
«fie-  and  never  denies  to   make    an  order,    as  of 

courfe,  for  leave  to  examine  fuch  a  witnefs 
*  de  bene  ejfe9    laving   juffc   exceptions  to  the 
other  fide. 
SeeGodb.  ^  tne  witnefs  lives  till  he  can  be  examined 

193.  in  chief,  he  mtift  be  examined  over  again,  as 

other  witneffes  in  chief  are ;  but  if  he  dies  in 
the  mean  time,  then  upon  producing,  and 
proving  the  regifter  of  his  death,  the  party 
for*  whole  benefit  he  was  examined,  may  ap- 
ply by  petition,  or  motion  for  an  order,  with 
liberty  to  pubiifh  his  depofitions  (it  cannot  be 
published   without  fuch  an  order)  and  to  the 

*  Conditionally: 

petition 
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petition  mud  be  annexed  the  certificate  of  the 
death  of  the  witnefs,  and  the  party  muft 
fhew  that  he  died  before  he  could  be  examin- 
ed in  chief;  and  hereupon  the  court  makes  an 
order,  not  only  to  publifh  his  depofitions, 
but  to  read  him  as  a  witnefs  at  the  hearing, 
faving  exceptions  ;  and  notice  of  this  order  is 
always  given  to  the  adverfe  party's  clerk  in 
court  to  prevent  furprize,  and  to  give  him  an 
opportunity  to  object  thereto,  as  he  fhall  fee 
occafion. 

If  the  witnefs  beyond  fea  is  not  returned, 
there  muft  be  an  affidavit  of  it,  and  that  the 
party  hath  not  heard  from  him  for  fuch  a  time, 
nor  doth  he  know  whether  he  is  living  or 
dead  ;  and  in  this  cafe  there  will  be  the  like 
order  as  in  the  cafe  of  the  witnefs,  who  died 
before  he  could  be  examined  in  chief. 

Since  by  common  experience,    it  is  but  too  Where  coin- 
often  found,  that  country  commiffioners  pub-  ^^oSlno 
liih  and  divulge  all  the  evidence  taken  before  to  divulge  the 
them;  and   this    even  before  publication,  and  depofkions be- 
that  in  fuch  a  manner  that  it  is  rarely  or  ever  ^re  publica- 
to  be  detected,  becaufe  they  difclofe  it  only uon* 
to  the  attorney  or  folicitor  who  employs  them, 
and  who  is  their  friend-  and  fmce  the  very  life 
and  vitals  of  almofl  every  caufe,  and  of  every 
man's  property  lies  in  keeping  clofe,  and  fe- 
creting  his  evidence,  till  after  the  depofitions 
are  publifhed,   becaufe  after  that,  there  is  an 
end  of  examining,  unlefs  where  it  is  to  prove 
exhibits,  which  may  be  done  after  the  hearing, 
Qr  by  order  *  viva. voce,  and  then  they  muft 
be  particularly  named  in  the  order,  that  the. 

*  By  word  of  mouth. 

other 
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other /fide  may  have  notice  what  is  to  be 
proved  *viva  voce,  and  this  can  be  only  to 
prove  the  execution  of  deeds  or  figning  re- 
ceipts or  acquittances.  A  man  can't  have 
leave  to  prove  a  will  *  viva  voce  at  the  hear- 
ing, becaufe  the  due  execution  may  come  in- 
to queftion  which  can't  be  examined  at  the 
hearing  *  ore  tevus,  but  ought  to  have  been 
done  before  publication  paffed. 

It  would  be  highly  neceffary  to  think  of 
fome  expedient  to  prevent  the  mifchief  of  this 
growing  evil,  and  it  is  conceived  the  country 

fa)  They  are  commiffioners  ought  to  be  upon  oath  (a)  (as 
fo  by  the  mo-  wdj  ag  tfa  examiners  are).  The  words  0f 
dern  practice.      .   ■  r         .  .  .       —     ' 

whofe  oath  are  to  this  errecr,  viz, 

"  You  fwear,  that  according  to  the  utmoft 
tf  of  your  fkill  and  cunning,  you  fhall  well 
"  and  truly  execute,  and  exercife  the  office  of 
"  one  of  the  examining  clerks  under  one  of 
"  the  chief  examiners,  in  the  King's  court  of 
u  Chancery,  wrhereunto  you  are  admitted  \ 
"  and  you  (hall  duly,  juftly,  and  impartially 
"  examine  the  caufesthat  mail  be  committed 
"  to  you,  without  any  favour  or  affection  to 
any  perfon  or  perfons,  otherwife  than  of 
right  appertaineth  concerning  the  fame. 
And  you  (hall  be  attendant,  as  well  tofur- 
u  ther  the  King's  bulinefs,  in  the  fame  caufes, 
"  from  time  to  time,  as  need  fhall  require. 
"  And  you  mall  not  publifh,  or  mew  the 
**  fame  depositions,  to  any  perfon  or  perfons, 
"  before  publication  in  the  court,  without 
"  confent  of  the  fame  court.  So  help  you 
"  God." 

*  By  word  of  mouth. 

if 
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If  country  commiflloners  are  by  a  general 
rule  of  the  court,  to  be  upon  their  oaths, 
there  muft  be  fome  variation  in  the  oath  from 
that  above.  It  is  conceived  this  may  be  added 
to  the  printed  rules1  of  the  court,  if  the  Lord 
Chancellor  pleafes,  or  thinks  it  neceffary,  to 
make  fuch  a  flanding  order. 

The  examiners  office  extends  itfelf,  and  has 
a  right  to  examine  all  witnefTes  in  town,  or 
within  ten  miles  thereof;  and  if  any  commif- 
fion  is  made  out,  or  witnefTes  examined  with- 
in  that  diftricl,  the  depofitions  taken  by  com- 
miffion  will  upon  complaint  be  fupprefTed ; 
and  the  clerk  who  made  out  the  com  million, 
ftand  committed  for  a  milbehaviour,  and 
breach  of  the  known  duty  of  his  office.  And 
this  happened  in  Mr.  Show's  cafe,  one  of  the 
clerks  in  court,  where  the  commiffion  was 
executed,  and  the  witnefs  examined  at  a  tavern 
in  Chancery  Lane. 

If  any  practifer  or  other  perfon,  goes  about  Pra(^ers  _ 
to  tamper  with,  or  fuborn  any  witnefs,  upon  tamPer,ng 

,  £'  11  c         1  f       with,  orfufa- 

com plaint  made  thereof,  and  upon  examina-  ornine  wit- 
tion  of  the  matter  upon  oath,  he  muft  ftand  neffes,  to  ftand 
committed.  committed. 

When  interrogatories  are  filed  in  the  exa- 
miner's office,  the  witnefs  is  carried  to  the 
feat  of  the  examiner,  and  a  note  in  writing 
is  there  taken  of  his  name  and  place  of  abode, 
to  the  end  the  other  fide  may  crofs  examine 
him,  if  they  think  fit;  and  to  prevent  the 
perfonating  of  any  witnefs,  he  is  conftantly 
carried  in  perfon,  and  mewed  at  the  feat  of 
the  adverfe  party's  clerk  in  court ;  this  being 
done  he  returns  back  to  the  examiner's  office, 
and  is  there  examined. 

If 
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If  interrogatories  are  filed  for  his  crofs 
examination,  the  party  who  produces  him,  is 
obliged  to  procure  him  to  ftay,  or  return  and 
attend  to  be  examined  •,  but  if  no  fuch  in- 
terrogatories are  filed,  or  he  is  not  demanded 
to  be  crofs  examined  at  the  fame  time,  he  is 
under  examination  •,  and  if  he  goes  away  a- 
bout  his  bufinefs,  the  party  who  intends  to 
crofs  examine  him,  mull  get  him  examined 
as  well  as  he  can ;  and  the  adverfe  party  is 
not  in  that  cafe  bound  to  produce  him  over 
again,  to  attend  to  be  crofs  examined,  fmce 
it  was  the  party's  fault  he  had  not  his  interro- 
gatories ready  to  have  crofs  examined  him, 
whilft  he  was  under  his  former  examina- 
tion. 

Neither  the  examinations  or  depofitions, 
which  are  taken  by  commiffion,  can  be  pub- 
lished in  any  cafe  whatfoever,  till  publication 
is  duly  palled  by  rule  in  the  office,  or  by 
motion  or  petition,  for  it  may  be  done  either 
way. 

And  therefore,  when  publication  is  moved 
for  to  be  enlarged,  it  mud  be  upon  notice, 
and  upon  good  reafons  offered  to  the  court, 
and  upon  affidavits,  fhewing  the  reafons  why 
the  party  could  not  examine  his  witnefs  fooner, 
and  it  is  feldom  or  ever  done,  where  it  is  to  put 
off  the  hearing  of  the  caufe. 

But  where  the  adverfe  party  can  fuffer  no 
injury,  as  where  the  caufe  is  not  fet  down, 
or  where  the  party  is  not  ferved  with  a  fub- 
poena  to  hear  judgment,  there  the  court 
will  enlarge  publication  upon  asking  for. 

And  in  fome  cafes  they  will  do  it,  (tho* 
the  caufe  is  fet  down,  and  the   party  ferved 

with 
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with  a  fubpcena  to  hear  judgment)  -9  but  this 
muft  be  when  it.  is  mewed  to  the  court,  that 
it  is  not  pofiible  for  the  caufe  to  come  on  very 
foon  •,  and  the  court  will  in  this  cafe  expe£t 
the  party  to  appear  *  gratis,  to  hear  judgment 
in  fix  days,  on  notice  being  given  to  his  clerk 
in  court,  and  to  pray"  no  day  over  •,  and  will 
often  oblige  him  to  take  no  advantage  for 
want  of  parties  at  the  hearing.  This  for- 
wards the  plaintiff,  for  if  default  is  made  at 
the  hearing,  the  decree  cannot  be  made  abfo- 
lute  till  the  next  fucceeding  term  ;  but  if  the 
party,  who  moves  to  enlarge  publication, 
will  not  agree  to  appear  *  gratis,  and  pray  no 
day  over,  he  is  often  denied  his  motion,  and 
with  great  juftice,  becaufe  in  that  cafe  he  iri- 
terids  only  delay,  which  the  court  always 
avoids  when  in  their  power. 

If  the  examiner  is  ferved  with  an  order, 
whereby  publication  is  to  pafs  on  fuch  a  day, 
he  cannot  afterwards  examine  any  witneffes, 
tho'  it  often  falls  out,  that  three  or  four 
witnefTea  have  been  before  that  time  fworn  to 
the  interrogatories,  but  have  not  attended  to 
be  examined.  In  this  safe  the  party  cannot 
examine  them  without  leave  of  the  courts 
which  is  feldom  denied  on  motion. 

If  a  witnefs  is  duly  fubpeeria'd,  to  attend 
and  be  examined,  and  he  refufes  to  attend, 
then  upon  certificate  from  the  examiner,  that 
interrogatories  are  filed,  and  the  witnefs  hath 
not  attended  to  be  examined,  he  fhall  (land 
committee!,  unlefs  he  attends,  and  is  examin- 
ed in  four  days  after  notice.  And  this  is  fome-* 
times  allowed  as   a  good  caufe  for  enlarging 

*  Gratuitous 
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publication,  or  putting  off  the  caufe;  but 
where  publication  is  abfolutely  paffed,  and  the 
depofitions  are  delivered  out,  if  the  party 
moves  to  enlarge  publication,  he  muft  fug- 
ged by  affidavit,  that  fome  material  witnefs 
is  not  examined,  and  the  reafons  why  he  could 
not  attend  and  be  examined  before  publica- 
tion paffed. 

And  in   this  cafe,  the  plaintiff  or    defen- 
dant (as  the  cafe  falls  out)  muft  make  oath, 
and   fo  muft  his  clerk  in   court  or  folicitor, 
*c  That  they  have  neither  feen,  heard,  read, 
"  or   been  informed  of  any  of  the  contents 
"  of  the  depofitions  taken  in  that  caufe ;  nor 
"  will  they  fee,  hear,  read,  or  be  informed  of 
#  the    fame  till  publication  is  duly  paffed  in 
<c  the  caufe:"    And  upon  fuch  affidavit  it  is 
ufual  for  the  court  to  enlarge  publication,  and 
give  the  party  an  opportunity  to  examine  his 
witneffes.     But  he  is  to  be  limited  to  a  time, 
and  fo  as  not  to  put  off  the  hearing  of  the 
caufe,  for  other  wife  it  would  be  hard  to  put 
the  defendant  to  hear  his  caufe  without  proof. 
There  was   a   memorable  inftance  of    this 
kind,  in  my  Lord  Sommers's  time,  where  an 
artful  folicitor  got  copies  of  his  client's  de- 
pofitions,   and  immediately  went  with  them 
to   the  adverfe  attorney   or   folicitor,  mewed 
him  the  depofitions,  and  to  make  fure.  work 
of  it,  read  them  over  to  him  -,  his  adverfary 
being  ignorant  of    the  rule,    told   him  they 
muft  notwithftanding  have  an  opportunity  to 
examine  their  witneffes ;  and  foon  after  bring- 
ing his  witneffes  to  the  examiner's  office,  he 
was  told  they  could  not  be  examined,  becaufe 
publication   was  paffed,  and   the   depofitions 

were 

J 
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were  copied  and  delivered  out;  the  man 
being  furprized  at  this,  went  to  his  clerk  in 
court  to  know  what  muft  be  done,  the 
clerk  told  him  of  the  affidavit  before  cited, 
at  which  he  was  ftartled,  and  told  him  the 
ftory.  The  court  however  enlarged  publica- 
tion, and  gave  the  party  an  opportunity  to 
examine,  and  the  adverfe  folicitor  very  nar- 
rowly efcaped  a  commitment  for  his  male- 
practice. 

When  publication  is  pafifed,  and  the  de- 
pofitions  are  copied  and  delivered  out,  if 
either  party  has  a  mind  to  examine  touching 
the  credit  or  reputation  of  any  of  the  witnef- 
fes,  the  way  is  this : 

They  muft  file  objections  or  articles  (fo  cal- 
led) in  the  examiner's  office  ;  thefe  contain  in 
fubftance  the  objections  they  make  to  the  re- 
putation of  the  witnefs.  As  in  cafes  of 
felony,  burglary,  perjury^  forgery,  (landing  in 
the  pillory,  or  any  other  criminal  cafe,  that 
would  difable  the  party  from  being  a  good 
witnefs  at  law  (for  the  rule  of  evidence  is  the 
fame  in  equity  as  at  law).  If  the  party  can- 
not be  a  good  witnefs  at  law,  no  more  can 
he  be  in  equity  5  or  thefe  articles  may  be 
founded  on  the  party  leading  a  lewd  life, 
or  being  a  common  drunkard,  or  fwearer, 
or  of  ill  repute  and  character  in  his  neigh- 
bourhood, a  common  vagabond,  a  man  not 
known,  or  who  hath  no  abode,  or  fueh  like 
(tho5  thefe  latter  objections  feldom  come  to  any 
thing),  for  notwithstanding  all  this,  the  man 
is  a  legal  witnefs,  therefore  the  court  will  hear 
his  evidence,  and  judge  of  the  credibility  of 
it  accordingly. 
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Thefe  articles  being  filed,  and  a  certificate 
from  the  examiner  that  they  are  fo,  the  court 
iipon  application  by  motion  or  petition,  (or 
indeed  it  may  be  done  without  it)  will  give 
leave  to  the  party  to  examine  witnefTes  there- 
on. And  the  other  party,  who  is  to  fupport 
the  credit  and  reputation  of  his  witnefs,  may 
examine  accordingly  *  teties  quoties^  and  the 
depofitions  muft  be  publifhed  as  in  other  cafes. 
But  this  is  a  cafe  which  very  rarely  happens, 
and  generally  fpeaking,  it  ends  in  nothing 
more  than  putting  the  party  to  an  expence  to 
no  purpofe. 

When  the  depofitions  are  thus  copied  and 
delivered  out,  and  both  parties  come  to  fee 
the  interrogatories  exhibited  by  each  fide,  if 
they  find  them  to  be  leading  or  impertinent, 
then  is  the  proper  time  to  refer  them  to  a 
mailer  for  being  too  leading,  impertinent,  or 
fcandalous  ;  this  is  done  by  motion  or  petition 
of  courfe. 

If  the  mailer  reports  the  interrogates  to 
be  leading,  and  this  report  is  not  excepted  to, 
then  all  the  depofitions  taken  to  thefe  interro- 
gatories muft  ftand  fuppreifcd  as  of  courfe, 
by  motion  or  petition  \  but  if  the  report  is 
excepted  to,  as  on  the  one  hand,  the  court 
never  countenances  leading  or  impertinent  in- 
terrogatories j  fo  on  the  other  hand,  they  are 
not  over  curious  in  thefe  matters,  becaufe  it 
may  fall  out  that  the  interrogatories  may  be 
reported  leading  in  the  very  vitals  of  the  exa- 
mination, and  on  the  very  point  on  which 
the  caufe  turns  •,  and  when  this  comes  to  be 

%  As  often  as  he  pleafes. 

the 


\ 
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the  cafe,  the  party  who  refers  them  hath 
gained  his  end,  for  perhaps  he  had  a  very- 
bad  caufe,  if  the  depofitions  had  flood; 
whereas  if  they  are  fupprefTed,  he  has  a  very 
good  one  (fince  his  adverfary  muft  hear  the 
caufe  without  any  proof  at  all)  unlefs  the 
court  is  pleafed  to  grant  him  another  com- 
miffion  on  payment  of  his  cods  for  his  lead- 
ing interrogatories,  which  is  feldom  or  ever 
done,  after  the  depofitions  are  publifhed  ;  and 
it  is  hard  that  in  equity  a  man  mould  be  de- 
prived of  a  plain  right  thro'  the  flip  of  an- 
other man's  pen,  or  the  inadvertency  or  un- 
fkilfulnefs  of  his  counfel's  penning  his  inter- 
rogatories •,  and  therefore  if  it  is  pofiible  for 
the  court  to  help  him  they  will,  from  the 
manifeft  inconvenience  which  muft  attend  fiich 
a  cafe ;  indeed  if  the  interrogatories  are  re- 
ported to  be  leading  in  points  upon  which 
the  jett  of  the  caufe  does  not  turn,  and  if  the 
depofitions  in  thofe  points  mould  be  fitppref- 
fed,  and  the  party  has  evidence  enough  left 
without  them,}  there  is  no  hurt  done  ♦,  but  if  the 
very  life  and  quinteffence  turns  upon  them,  he 
will  ftruggle  to  the  Iaft  before  he  will  let  his 
depofitions  be  fupprefTed,  fmce  he  might  have 
had  the  fame  anfwer  to  a  fair  queftion  as  to 
an  unfair  one.  If  the  commiflioners  mifbe- 
have  themfelveSj  or  if  the  commiffion  is  exe- 
cuted contrary  to  notice,  or  not  due  notice 
given  to  the  party,  or  if  the  depofitions  re- 
turned by  commiffion  are  fo  badly  ingrafted, 
or  fo  much  interlined  that  they  are  not  legi- 
ble, in  thefe  and  many  other  cafes  of  the  like 
nature,  there  may  be  good  reafon  to  fupprefs 
the  depofrtions  %  but  in  this  Iaft  cafe,  the  re- 

L  3  *  cord 
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cord  or  ingroflment  of  the  depositions  is  al- 
ways brought  into  court  by  the  proper  offi- 
cers. The  court  takes  the  ingroilment  into 
their  hands,  and  if  it  is  poffible  to  be  read,  or 
if  it  is  handed  down  to  the  fix  clerk  and  he 
can  read  it,  they  will  hardly  fupprefs  the  de- 
pofitions,  or  put  the  parties  to  new  trouble, 
or  to  the  expence  of  examining  all  the  wit- 
nefTes  over  again. 

When  the  depofitions  are  copied  and  de- 
livered out,  and  figned  by  the  examiner,  or 
proper  fix  clerk  (for  without  this  they  are  not 
admitted  to  be  read  at  the  hearing,  if  either 
of  the  fix  clerks,  who  conftantly  attends  the 
court  every  day  of  hearing,  ftands  up  and 
fays,  the  books  are  not  figned)  the  plaintiff 
proceeds  to  fet  down  his  caufe  for  hearing, 
either  in  court  or  at  the  rolls  (he  having  his 
election  where  to  hear  it).  The  caufe  muft 
be  fet  down  either  by  the  fix  clerks,  who  are 
generally  allowed  to  fet  down  eight  or  ten 
caufes  a-piece,  as  there  are  days  left  for 
them  (for  the  fix  clerks  caufes  never  begin  till 
all  the  remainders  are  over) ;  or  the  party  may 
fet  down  his  caufe  by  petition. 


CHAP.    VIII. 

£>t  tlje  Decree* 


AFTER  publication  is  paft,  they  move 
or  petition  the  court  for  a  day  of  hear- 

•  j"|  i  J  ^  I  •  •  • 


See  Exchequer 
rules  67. 

ing>.  and  when  the  day  of  hearing  is  appoint- 
ed, 
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ed,  they   take  out  a  fubpoena  to  hear  judg-  Subpoena  to 
rnent,    returnable   at   fuch   day   of    hearing,  ^^1^] 
and  this  muft,  in  all  country  caufes*  be  ferved  fourteen  days 
fourteen  days  at  leaft  before  the  day  of  hear-  before  the 
ing,    fo  that  on  the  act   of  court  which  ap-  hearing, 
points  the  da£  of    hearing,  the  fubpoena  to 
hear  judgment  is   fuppofed  to  iffue;  but   it 
may  ifTue  any  time  after  the  caufe  is  appoint- 
ed to  be  fet  down  for  hearing,  {0  that  there 
be   time   enough   to  ferve  the  party  at  leaft 
fourteen  days  in  all  country  caufes,  before  the 
hearing  of  the  caufe. 

This  fubpoena  is  according  to  the  no- 
tion of  the  civil  law,  that  no  act  of  the  court 
may  be  made  *  altera  parte  inauditar  and  the 
fervice  is  made  fourteen  days  before  the  hear- 
ing, that  the  other  party  may  have  time  to 
take  out  the  depofitions,  and  prepare  his 
counfel  to  fpeak  to  his  proofs. 

At  the  day   of  hearing,  if  the  defendant  The  proceed- 
appears,  the  plaintiff  may  obtain    a   decree  jin2s  in  cafe 
but  if  he  does  not  appear,   the  plaintiff  can  defenda.nt  f' 

,     .  t  •        1    t  1  •   1     •  pears  after  ier- 

only  have  a  conditional  decree,  which  is  ana-  vc&  wjt^  fub„ 
lagous  to  the  -fprhnum  decretum  in  the  civil  and  poena  to  hear 
canon    law*    and    this    is  to   be   pronounced  judgment. 
upon    affidavit   of    fervice  of    the   fubpcena  when  he  does 
fourteen  days  before  the  hearing  of  the  caufe, not  appear, 
and    likewife    upon   reading   a    word  of  the" 
anfwer,  to  mew  there  was  a  §  lis  conteftata  in 
the  caufe,  and  after  fuch 'decree  pronounced, 
they  muft  ferve   the  defendant  with  it,  and 
fet  it  down  fometime  in  the  next  term,-  and 
upon  aindavit  of  fuch  fervice,  if  the  defen- 

*  Without  hearing  the  other  fide,        f  Frrft  decree. 
§  Corjtefting  of  the  fuit. 

L  4  dan* 
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d ant  does   not  appear,    the  plaintiff  will  ob- 
tain an  abfolute  decree,  which  is  analogous  to 
the  *  fecundum  decretum  in  the  canon  and  civil 
law. 
Caufe  not  to        The  caufe-  is  not  regularly  to  be  fet  down 
be  fet  down    the  term  publication  paffes,  becaufe  that  is  the 
the  fame  term  term  wnerein  they  are  to  take  out  copies  of 
paffesCatl°n     t^le  depofitions,  and  prepare  on  both  fides  for 
the  hearing. 

The  plaintiff  in  the  term  publication  paries, 
may  move  or  petition  for  an  hearing  in  the 
enfuing  term,  or  in  the  fittings  after  the  term 
in  which  publication  paffes,  if  the  fubpcena 
to  hear  judgment  can  be  regularly  ferved,  and 
returnable  within  time. 

If  the  plaintiff  don't  move  or  petition  for 
an  hearing  in  the  firft  term  after  publication 
paffes,  then  the  defendant  may  move  or  peti- 
tion in  the  term  following,  to  fet  down  the 
caufe  at  the  defendant's  requeft,  becaufe  the 
plaintiff  has  then  delayed  the  defendant  by 
lapfing  the  time  in  which  he  was  to  hear  the 
caufe,  and  then,  if  the  plaintiff  don't  appear 
upon  regular  fervice  of  the  fubpoena  to  hear 
judgment,  upon  affidavit  of  fuch  fervice,  the 
plaintiff's  bill  is  to  be  difmiffed  abfolutely, 
becaufe  there  are  not  to  be  two  decrees,  fmce 
(he  plaintiff,  who  is  the  aggreffor,  ought  al- 
ways to  be  ready  to  maintain  the  juftice  of  his 
caufe. 

The  plaintiff  hath  one  term  after  paffing 
publication,  to  confider  whether  he  will  pro- 
ceed to  the  hearing  of  his  caufe  or  not,  and 
if  he  fails  to  fet  it  down  to  be  heard   in  that 

« 

*  Second  decree, 

time. 
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time,  then  the  defendant  is  at  liberty  to  fet 
down  the  caufe  to  be  heard,  *  ad  requifetionem 
defendentis^  &V. 

The  caufe  being  thus  fet  down. and  entered 
with  the  regifter,  the  party  (unlefs  there  be 
an  interlocutory  order  to  appear  gratis)  goes 
to  the  regifter' s  office,  and  takes  a  note  of  the 
day  his  caufe  is  fet  down ;  for  this  note  is 
carried  to  the  fubpcena  office,  where  they 
make  out  the  fubpcena  to  hear  judgment,  and 
the  note  from  the  regifter  is  their  warrant  for 
making  out  the  fubpcena. 

It  is  before  obferved,  ||  that  only  three  defen-  P  p-  39- 
dants  can  be  put  into  one  fubpcena,  and  tnere  ]s  ^be^CTvS 
being  two  labels,  they  muft  be  flrft  ferved  on 
each  defendant;    and   the  body   of  the  fub- 
pcena under  feal  is  to  be  {hewed  to  the  party 
at  the  time  of  fervice,  and  the  body  under 
feal  left  with  the  laft  of  the  three  defendants 
who  is  ferved  ;  §  for  if  the  body  of  the  writ  §  Se€  P-4** 
Ihould  be  left  with  the  firft  defendant   who 
is  ferved,  and  the  two  labels  with  the  other 
two  defendants,  this  is  by  no  means  a  good 
fervice,  becaufe  the  affidavit  muft  be,  "  That 
<c  the  party  who  was  ferved  with  the  label 
"  was  at  the  fame  time  fhewed   the  bocly  of 
"  the  fubpcena  under  feal.'* 

It  is  conceived  that  the  labels  ought  to  be  A  label  ought 
left  with  the  party  himfelf,  and  that  the  lea- t0  be  ferved 
ving  thereof  with  his  wife  or  fervant,  has  beenj\n  *^Part3r 
often  doubted,  whether  it  be  good  fervice  or 
not.     It  is  agreed  fuch  fervice  is  not  good, 
but  the  body  of  the  fubpcena  may  be  either 
ferved  upon  the   defendant,  or  left  with  his 

*  At  the  requeft  of  the  defendant,   . 

wife. 
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wife,  or  one  of  his  fervants,   at  his  houfe  or 

lad  ufual   place   of  abode  -,  and  it  was  never 

doubted  but  this  wds  good  fervice. 

In  towncaufes     It  feems  to  be  a  queftion,  touching  how  many 

the  defendant  dayS  notice  the  defendant  is  to  have  to  hear 

muft  have  ten  ;u<3emenc  *,  but  the  received  opinion  is,  that 

days  notice      .       ,,  r     „i_  n.  i_  j 

before  the      in  a"  town  cauies  there  mult  be  ten  days  notice 

hearing,  four- from  the  day   of  the  fervice,    to  the  day  of 

teen  in  country  hearing  judgment;    and  fourteen  days  notice 

cauies.  jn  ajj  country  caufes,  unlefs  where  the  caufe 

is  fet  down  between  Eafter  and  Trinity  term, 

which  being  an  extreme  fhort  vacation,  it  has 

been  thought  that  thirteen  days  notice  is  fuf- 

ficient  to  hear  judgment  in  a  country  caufe. 

A  nobleman's      When  the  caufe  comes  into  the  paper,  and 

caufe  is  not  to is  called  in  its  courfe -,    for  if  a  peer  of  the 

be  heard  out  reajm  comes  upon  the  bench,  tho*  it  is  ufual 

of  its  turn,  un-  r  r  .  .    7    .  x  n 

lefs  by  confent  (alter  the  caule  then  in  hearing  is  over)  to  call 
of  all  parties,  the  nobleman's    caufe,  yet  if   it   ftands  low, 
and   the   adverfe   counfel  fay,    they  are   not 
ready,  but  will  be  fo  when  the  caufe  is  called 
in  its  courfe :     In  this   cafe  the  court  never 
forces  them  to  go  on,  unlefs  both  (ides  de- 
fire  it ;    but  the  nobleman  muft   ftay  till  his 
caufe  is  called,  and  comes  on  in  courfe. 
How  to  pro-       The  bill  being  opened,    if   the  defendant 
ceedif  the  de-does  not  appear  to  open  his  anfwer,  the  court 
fendantdoes    ca{js  on  the  plaintiff  to  prove  fervice;  and  an 

the  h^rin*  **  an^davit,  wn*cn  niuft  be  filed,  being  read  of 
the  fervice  of  the  fubpcena  to  hear  judgment* 
under  the  reftriction  above-mentioned ;  and 
it  appearing  to  the  court,  that  the  defendant 
is  regularly  ferved  to  hear  judgment,  the 
plaintiff's  counfel  prays  to  have  a  word  of 
the  defendant's  anfwer,  and  it  is  no  further 
read  than  thus,   viz,  "  The  anfwer  of  A.  B. 

"  defendant 
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*'  defendant  to  the  bill  of  complaint  of  C.  D. 

*c  complainant.     The  faid  defendant  faving 

**  and    referving   to  himfelf  now   and  at  all 

"  times  heareafter,  all,  and  all  manner  of  be- 

*'  nefit  and   advantage   of    exception,  &c." 

But  the  plaintiff's  folicitor  muft  take  care  to 

have  the  anfwer  figned  by  the  fix  clerk,  which  An  anfwer 

if  he  fails  in,  and  the  fix  clerk  in  open  court,  muft  be  figned 

infills  it  ought  not  to  be  read,  being  not  figned  ^  a  fix  clerk 

it  cannot  be  read,  and  the  plaintiff's  folicitor  Reread! 

muft  take  it  for  his  pains  in  neglecting  to  get 

the  pleadings  figned  as  he  ought. 

The  plaintiff's  counfel  pray  what  decree 
they  pleafe  for  their  client  *  nifi  caufd,  and 
they  generally  pray  a  right  decree,  or  other  wife 
they  will  hear  of  it  again. 

This  decree  being  drawn  up,  palled  and  en- 
tered with  the  regifter,  the  plaintiff  fues   out 
a  fubpcena  againft  the  defendant  to  fhew  caufe 
againft  the  decree,  and    ferves  him  therewith 
(as  other  fubpoenas).      But  this  writ  to  fhew 
caufe  againft  a  decree,  being  a  judicial  procefs,  A  judicial  pro- 
it  muft  and  always  is  made  returnable  in  term  ce*s  mu^  b? 
time,    and  at  a  day  certain  (if  it  fhould  betermr  orata 
made  returnable  out  of  term,  or  at  any  of  certain  day. 
the   feals,  as  was  once  done)    it  will  be   fet 
afide  for  being   irregular,   the  words  of  the 
fubpcena  are  *f*  ad  oftendendum  caufam  fecundum 
ordinem  curia  gerentem  datum  tali  die  et  anno^ 
fcSV. 

There  is  no  prefixt  time  for  the  fervice  of 
this  fubpcena,  nor  how  many  days  notice  the  No  prefixt 

defendant  is  to  have  between  the  fervice,  and tim*  °n  a/ 

'  poena  to  lnew 

caufe  why  a 

*  Unlefs  caufe.       +  Toftiew  caufe  according  to  order  decree  ihould 

of  court  bearing  date  fuch  a  day  and  year,  &c.  notbeabfolute. 

the 


' 
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the  day  to  mew  caufe.  It  were  to  be  wifhed 
it  might  be  as  in  the  cafe  of  fabpcenas  to 
hear  judgment,  tho'  indeed  where  the  de* 
cree  is  made  at  any  of  the  days  of  caufes  with* 
in  the  feals  after  term,  there  the  party  has 
timely  notice  to  fhew  caufe  •,  but  where  the  de- 
cree is  pronounced  in  term  time,  the  party  (if 
the  fubpcena  is  made  returnable  the  fame 
term,  as  may  be)  has  but  a  very  few  day*  left 
to  fhew  caufe  againfl  the  decree,  and  is  fome- 
times  flraitned  in  time  to  do  it. 

If  the  defendant  fubmits  to  the  decree  *  nift* 
then  upon  affidavit  of  the  fervice  of  the  fub- 
pcena to  fhew  caufe,  and  upon  a  certificate 
from  the  regifter  that  no  caufe  is  fhewn,  the 
plaintiff's  counfel  move  to  make  the  laft 
order  abfolute  on  affidavit  and  certificate,  which 
is  a  motion  of  courfe. 

Lfewfcfaufeant  But  if  the  defendant  ^tends  to  Ihew  caufe, 
why  the  de-  ne  myft  ^r^  Pav  unt0  tne  plaintiflF  the  cofts 
cree  (hould  of  that  day's  default  in  not  appearing.  The 
not  pafs  a-  words  of  the  decree  are  always  thus,  viz. 
gamft  him,  he  <c  ^ncj  tnjs  decree  js  t0  De  binding  upon  the 

cofts ctfthe  day "  defendant,    unlefs  he  being  ferved  with  a 
to  .be  taxed  by  "  fubpcena  for  that  purpofe,  (hall  at  the  re- 
the  mailer.      "  turn    thereof  fhew    unto  this  court  good 
"  caufe  to  the  contrary."      But  before  he  is 
v    admitted  to  fhew  fuch  caufe*  he  is  to  pay  un- 
to the  plaintiff  his  or  her  cofts  (as  the  cafe  is) 
to  be  taxed  by  a  mailer  for  this  day's  default 
in  appearance. 

Thefe  coils  being  paid,  and  a  receipt  for 
'them  produced,  the  defendant  petitions  to 
reftore  the  caufe  again  into  the  paper,  which  is 
always  granted ;  but  if  a  caufe  is  called,  and 
the  defendants  counfel  is  ready,  and  appears, 

and 
*  UnJefs,  • 
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and  no  body  appears  for  the  plaintiff,  the 
court  always  calls  upon  the  defendant  to  prove 
fervice,  and  if  he  cannot  do  that,  he  cannot 
pray  to  have  the  bill  difmift.  All  the  court 
can  do  in  this  cafe  is,  only  to  ftrike  the  caufe 
out  of  the  paper  •,  but  if  the  defendant  proves 
fervice,  the  bill  muft  be  difmift  with  cofts. 
This  fervice  muft  be  upon  the  oath  of  the 
party,  viz.  "  That  he  was,  on  or  about  fuch 
"  a  day  ferved  with  a  fubpcena  to  hear  judg- 
"  ment,  at  the  plaintiff's  fuit:"  or  any 
other  perfon  with  whom  the  fubpcena  was 
left,  may  make  affidavit,  and  it  muft  be  filed 
before  it  can  be  read.  The  reafon  of  this  is, 
becaufe  a  plaintiff  may  itt  down  his  caufe, 
and  yet  upon  further  confederation  of  the 
matter,  he  may  not  think  fit  to  ferve  the  de- 
fendant with  a  fubpcena  to  hear  judgment.  In 
this  cafe  the  defendant  muft  hear  the  caufe 
*  ad  requijitionem  defendentis,  if  he  will  have 
the  bill  difmift  with  cofts,  tho'  fometimes  the 
defendant  is  caught  there  too,  and  a  decree 
made   againft  him. 

If  the  defendant  objects  for  want  of  parties,  0bJeai°n^ 
(as  he  may)  unlefs  reftrained  by  fome  interlo- ^uftbemade 
cutory  order,  whereby  he   is  to  take  no  ad-  before  the 
vantage  for  want  of  parties;  this  is  always  to  caufe  is  gone 
be  done  when  the  pleadings  are  opened,  andinto.uPonthe 
before   the    caufe    is    gone  into,    upon  thenien  ' 
merits. 

If  it  appears  to  the  court  that  a  very  ne-  Wherethe 
ceiTary. party  is  wanting,  that  without  him  no^3'^,^1/ 
regular  decree  can  be  made  ;  as  where  a  manleQ  witfc  cofts 
feeks  for  aa  account  of  the  profits  or  fale  offer  want  of 

proper  parties 
*  At  the  defendant's  requeft.  at  &«  tearing 
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a  real  eftate,  and  it  appears  upon  the  plead- 
ings, that  the  defendant  is  only  a    tenant  for 
life,  and  confequently  the  tenant   in  tail  can- 
not be  bound  by  the  decree ;  and  where  one 
legatee  brings  a  bill  againft  an  executor,  and 
there  are  many  other  legatees,  (none  of  which 
will  be  bound   either  by  the  decree,    or  by 
the  account   to    be  taken  of    the   teftator's 
aflfets)  and  each   of  thefe  legatees  may  draw 
the  account  in  queftion  over  again  at  their  lei- 
fure ;  or  Where  feveral  perfons  are  intitled  as 
next  of  kin  under  the  ftatute  of  diftributions, 
and  only  one   of  them  is  brought  on  to   an 
hearing  •,  or  where  a  man  is  intitled  to  the  fur- 
plus  of  an  eftate  under  a  will  after  payment 
of  debts,  and  is  not  brought  on,  or   where 
the  real  eftate  is  to  be  fold  under  a  will,  and 
the  heir  at  law  is  not  brought. on.     In  thefe 
and  all  other  cafes,  where  the  decree  cannot 
be  made  uniform,    for  as  on   the  one' hand, 
the  court  will  do  the  plaintiff  right,  fo  on 
the  other   hand  they  will  take  care  that  the 
defendant   is  not  doubly  vexed,  he  (hall  not 
be  Itft   under  precarious   circumftances,.   be- 
caufe  of  the  plaintiff,  who  might  have  made 
all  proper  parties  at  firft,  and  whofe  fault  it 
was  that  it  was  not  fo  done.     And  therefore, 
in    all  thefe  cafes    it  is   conceived,    that  the 
ancient  rule  of  difmifling  the  bill  with  cofts, 
for  want  of  abfolute  and  neceffary  parties,  is 
the  fureft  way  to  go  by. 
Where 'he  But.  to  this  it  will  be  objected,    that   the 

c;*ufe  will  be   ]ate  practice  hath  been  to   let  the  caufe  ftand 
adjourned       adjourned   over  on  payment  of  the  coils  of 
the  day,  and  to  direct  the  plaintiff  to  amend 
his   bill,  and   make  proper   parties.     And  in 

many 
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many  cafes  this  is  a  very  juft  rule  and  deter- 
mination, as  where  the  party  wanting  to  be 
brought  on,  is  purely  a  party  *  pro  forma,  as 
in  the  cafe  of  a  truftee  or  an  executor,  againft 
whom  there  needs  no  further  examination  of 
witnefTes.  Nay  the  court  often  directs  to 
fupply  the  want  of  parties,  in  cafe  of  an  admi- 
niflration -f"  de  bonis  non,  &c.  that  upon  the 
plaintiff's  producing  fuch  adminiflration,  or 
any  other  adminiflration,  or  probat  of  a  will, 
before    the  mailer,    that    the   account    mail 


go  on. 


But  where  the  party  which  is  wanting,  be- 
comes a  fubflantial  and  neceffary  party,  and 
where  he  may  controvert  the  plaintiff's  very 
right  to  the  demand  in  queflion,  and  where 
he  may  deny  it  by  his  anfwer*  and  put  the 
plaintiff  and  the  other  defendants  who  have 
anfwered,  to  undergo  a  frefh  examination  of 
witnefTes ;  for  no  body  will  fay  that  the  exa- 
mination taken  before  the  coming  in  of  this 
new  defendant's  anfwer,  (hall  either  bind  or 
affecl:  his  particular  cafe.  And  where  the 
plaintiff  mufl  reply  to  this  new  defendant's 
anfwer,  and  where  both  parties  mufl  examine 
all  over  again,  and  where  the  caufe  mull  alfo 
be  fet  down  §  de  novoy  as  againft  this  new  de- 
fendant, it  is  not  conceived  of  what  effecl:  it 
can  be  to  the  plaintiff,  to  have  his  caufe  (land 
over,  or  where  he  is  to  find  his  account  in 
the  event  of  fuch  a  proceeding  ;  and  it  feems 
in  this  cafe  to  be  more  juft,  that  the  bill 
ought  to  ftand  difmift  with  cofts,  and  that 
the  defendants  who  are  unnecefTarily  brought 

*  Out  of  form,     f  Of  goods  unadminiftered.     §  Again. 

on. 
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on,  fhould  at  leaft   have   their  cofts  for  this 
vexation;  and  that  the ' plaintiff  ought  to  be 
at  liberty  to  bring  a  new  bill,  and  make  pro- 
per parties,  a^  he  mail   be  advifed.     But  all 
this  is  in  the  breail  of  the   court,  to  do  as 
they  pleafe. 
Eq.  Abr.  280.      |f  any  0ne  of  the  defendants  appears  to  bfc 
pi.  1.  in  the    an  jnfant?  anc|  any  thing  is  prayed  againft  him 
by  the  decree ;    he   mult  in  all  cafes  have  a 
day  given  him  to  fhew  caufe.     The  words  of 
which  decree  are  thus,  viz.     "  And  this  de- 
f     ,      "  cree  is  to  be  binding  to  the  faid  A.  B.  the 
fomonths^f-  "  infant,  unlefs  he  lhall   in  fix  months  after 
ter  he  comes   cc  he  mall  attain  his  age  of  twenty-one  years, 
of  age  to  ob-   «  (being  ferved  with  procefs  for  that  purpofe) 
jeatoadecreecc  f^ew  unt0    tnjs   court     goo^  caufe   to    the 
made  during     ..  ,,  .     .,' 

his  minority*   "  contrary. 

This  procefs  is  by  way  or  lubpcena  to  be 
ferved  on  the  defendant  at  his  coming  of  age* 
and  it  is  a  judicial  writ,  and  mull  be  return- 
able in  term  time.  If  he  mews  no  caufe,  the 
decree  is  made  abfolute  upon  him. 

But  when   he  comes  of    age,    and   fhews 

caufe  within  the  fix  months  •,   even  here  it  is 

faid  that  of  late  it  hath  been  doubted  whether 

the  infant  (hall  put   in  a  new  anfwer  or  not, 

May  make  a  an<3  make  a  new  defence  y    if  he  is  not  admit- 

oew  defence,   ?ecj  ro  ^Q  t^js?  t0  wjiat  encj  was  there  a  day 

given  him  to  fhew  caufe-,  and  heretofore  k 
was  never  doubted,  but  that  an  infant,  when 
he  came  of  age,  might  upon  motion-  and  with 
and  put  in  a  leave  of  the  court  put  in  a  new  anfwer,  and 
aew  anfwer.  make  a  new  defence,  if  his  guardian  had  not 
made  a  proper  defence  for  him,  or  miftaken 
his  cafe  *,  and  this  feems  to  be  grounded  upon 

the; 
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the  higheft  reafon ;  for  taking  it  for*  granted 
(which  no  body  ever  yet  denied)  that  nothing 
can  bind  an  infant,  unlefs  the  a£t  to  be  done, 
plainly  appears  to  the  court,  to  be  for  his  be- 
nefit ;  and  there  it  fhall,  and  is  fupported  by 
a  multitude  of  precedents ;  why  then  fhall  he 
not  by  the  indulgence  of  the  court  put  in  a 
new  anfwer,  efpecially  when  it  appears  to  the 
court,  that  the  defence  made  during  his  in- 
fancy was  totally  wrong?  Or  if  he  is  to  be 
bounc)  by  his  former  defence,  or  by  his  former 
anfwer,  to  what  end  had  he  a  day  to  fhew 
caufe  ?  for  if  that  defence  is  only  to  be  gone 
upon,  as  the  decree  was  juft,  then  fo  it  will 
be  now  \  but  if  he  is  to  make  a  new  defence, 
or  a  new  cafe,  it  may  vary  from  his  former, 
and  in  that  cafe  the  decree  upon  this  new  de- 
fence, may  appear  to  be  very  unjuft,  and  may 
be  reverfed. 

As  in  the  cafe  of  a  feme  covert,  where  a  And  fo  may  a 
bill   is    brought  againft  her  and  her  hufband  feme  covert, 
during  coverture,  and  where  he  claims  mere- 
ly in  her  right,  and  then  dies,  and  the  right 
furvives  to  the  wife.     It  was  never  here  faid, 
but  the  wife  fhall  file  a  new  anfwer,  and  make 
a  new  defence,   and  draw  into  queftion  and 
examination  the  validity    of  the  decree  ob- 
tained againft  her  during  coverture,  and  avoid 
and  reverfe  it,    if  there  is  juft  caufe  for   it. 
It  feems  the  queftion  which  was  lately  made 
about  a  new  defence,  to  be  made  by  an  in- 
fant,   is   refolved,   that   he  may  do  fo,    and 
hath  (as  we  hear)  been  lately   fo  refolved  at  wims's  Rep, 
the  Rolls.  504. 

.\i  if 
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If  plalntifF  is  If  the  plaintiff,  when  his  caufe  is  called  on, 
not  ready      js  not  reacjy5  jt  man  be  ftruck  out  of  the  pa- 

iWnedSoCn,U^Per'   and  he  muft  aPPly    b?  Pet!tion  t0   haVe 

lhall  be  ftruck  it  fet  down  again,  but  with  this  difference, 
out  of  the  that  as  he  hath  once  had  his  turn,  and  might 
paper.  kave  been  ready   if  he  had   thought  fit,  fo 

he  mall  be  poftponed  till  after  all  the  caufes 
which  are  then  fet  down  are  heard ;  and  his 
caufe  muft  be  fet  down,  after  all  thofe  which 
are  then  appointed  and  fet  down,  and  then  he 
will  have  a  fecond  turn  for  the  hearing  of  his 
caufe. 
How  the  re-       The    decree  being  thus  pronounced,    the 
gifter  makes    piamtiff  carries  his  brief  to  the  fitting  regifter 
up    e         'of  the  day  (for  each  regifter  takes  his  turn  al- 
ternatively)   and  befpeaks   the  decree  to  be 
drawn  up,  and  the  defendant  may  befpeak  a 
copy,  and  mark  the  regifter' s  book  for  a  copy 
(if  he  thinks  fit) ;    each  party  draws  up  the 
decree  as  he  finds  it  moft  in  his  client's  fa- 
vour •,  and  when  the  decree  is  drawn  up,  and 
the  copy  returned  to  the  regifter,  (if  there  is 
any  difference  about  it )  the  regifter  appoints 
a  day  to  hear  both  parties  upon  it,  before  it  t 
is  palled  -,  or  if  either  party  refufes  to  return 
his  copy,  the  regifter  fends  him  a  note  to  re- 
turn it  by  fuch  a  day,  or  he  will  pafs  it  with- 
out him,  and  this  is  the  method  of  the  re- 
gifter's pafling  their  decrees  in  court  or  at 
the  Rolls. 

If  the  minutes  taken  at  the  hearing  arc 
doubtful,  or  if  either  party  thinks  himfelf 
really  aggrieved  by  the  decree,  as  it  is  then 
going  to  be  paffed ;  or  if  he  conceives  the 
minutes  are  wrong  taken,  or  contrary  to  the 
plain  fenfe  and  meaning  of  the  court,  when 

the 
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the  decree  was  pronounced,  or  if  the  regifter 
takes  upon  himfelf  to  pafs  the  decree  contrary 
to  his  minutes  (as  rarely  or  ever  happens)  •,  or 
if  there  is  a  material  or  effential  difference  be- 
tween the  two  regifters  minutes,  before  pafTing 
of  the  decree   (for  if  it  is  parTed   they  muft 
re-hear  the  caufe)  and  upon  depofiting  five  What  depofit 
marks  with  the  regifter,  as  a  ftake  to  anfwer  to  be  made  on 
cofts  to  the  other  party,  the  court  orders  the  reheannS- 
regifter  with  his  minutes  to  attend,  and  upon 
this  petition,  the  court  alters  the  decree  drawn 
up  as  they  think,  fit,  and  directs  the  regifter 
to  pafs  it  accordingly. 

When  the  decree  is  pafTed  by  the  regifter, 
it  is  carried  to  the  enfring  book  in  the  fame 
office,  and  there  entered  ;  and  ^11  decrees  and 
other  orders  made  in  Michaelmas  and  Hilary 
terms,  are  to  be  entered  before  the  firft  day 
of  Michaelmas  term  after  ;  and  all  of  Eafter 
and  Trinity,  to  be  entered  before  the  firft  of 
Eafter  following,  or  elfe  the  party  muft  ob- 
tain an  order  to  enter  them  *  nunc  pro  tunc. 
And  this  is  always  upon  notice  to  prevent  any 
furprize. 

If  either  party  intends  to  re-hear  the  caufe, 
they  muft  take  care   to  enter   a  caveat  with 
the  fecretary  of  the  decrees,  and  injunctions. 
And  when  the  decree  comes  to  be  inrolled,  he 
muft  fummon  the  party  upon  his  caveat,  and 
give  him  notice  of  the  decree  being  come  to 
his  hands  •,    and   the  party  hath  thirty  days  The  party 
from  fuch  notice  given,    to  apply  for  a  re- hath  thirty- 
hearing  of  the  caufe,  which  if  he  fails  in,  the  days  after  no- 
decree  will  be  figned  and  inrolled,  and  then tice  of  de?"ee 

°  to  apply  for  a 

*  Now  for  then. 

M  2  he 
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he  hath  no  other  remedy  but  by  bill  of  review 
and  reverfal,  which  are  hereafter  ftated. 

As  decrees  are  of  very  various  natures,  and 
depend  upon  the  circumflances  of  the  cafe,  fo 
there  is  no  room  left  in  this  treatife  to  bring 
them  to  any  certainty,  but  barely  to  hint  at 
fome  of  the  proceedings  confequent  thereto ; 
as  where  one  man  brings  a  bill  againft  another, 
and  where  he  is  under  no  impediment  of 
proceeding  at  law  •,  yet  even  in  this  cafe,  the 
court  many  times  retains  the  bill  for  twelve 
As  m  the  cafe  months,  and  directs  an  hTue,  and  referves  the 
°fi^P  !nt  •  confideration  of  the  matter  till  after  the  trial, 

and  Stretch  m      ..       .  ,  ,  ..  . 

Cane,  in  Ire-  anc*   will   then  decree  according  to  the  ver- 

land.  diet* 

Where  an  or-      And  tho'  in  all  iftues  directed  by  the  court 

h  ™8d  f      °^  cnancery>  e*tner  party  may  apply  for  leave, 

new  trial.       anc^  obtain  an  order  for  a  new  trial ;  yet  this 

feldom  comes  to  any  thing,  unlefs  the  judge 

before  whom  the  caufe  was  tried,  certifies  his' 

diflatis faction  of  the  verdict,  or  that  it  is  fit 

to  undergo  another  trial,  there  the  party  mail 

have  another  trial,  upon  payment  of  the  cofts 

of  the  former  trial. 

Rule  in  equity     But  ftili  it  is  taken  as  a  fundamental  rule  of 

that  an  heir    equity,  that  the  inheritance  of  an  heir  at  law, 

fhall  not  be    fa^ll  not  be  bound  down  by  one  fingle  trial, 

lTone  fiT?e  he  m^  haVC  another  trial  for  aikin§  for>  but 
trial,  l  if  tne  fecond  verdict  goes  againft  him,  he 
will  not  be  intitled  to  a  third  trial  for  asking 
for ;  and  where  verdicts  have  gone  feveral 
ways,  it  has  always  been  the  wifdom  and 
policy  of  the  court  to  decree  according  to 
the  majority  of  thofe  verdicts,  orelfe  there 
would  never  be  an  end  of  the  matter  in  quef- 
cion,  and  perhaps  it  may  be  better  to  deny 

another 
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another  trial,  than  to  have  the  parties  in  eternal 
difpute. 

If  an  account  is  directed  to  be  taken  before  Account. 
a  mailer,  and  the  defendant  decreed  to  pay  the 
ballance,  in  that  cafe  the  plaintiff  brings  in  his 
charge  before  the  mailer  in  writing,  and  the 
defendant  takes  a  copy  thereof,  and  brings  in  Where  the 
his  difcharge,  and  the  parties  attend  thereon  •,  parties  will  be 
and  if  an  affected  delay  is  ufed,  the  court  will 0^^^a*- 
order  the  parties  to  attend  *  de  die  in  diem,  or  deiem  the  ma_ 
direct  the  mailer  to  fpeed  his  report,  or  makeftertofpeed 
it  up  by  a  limited  time.  his  report  after 

If  the  defendant  is  to  produce  deeds  or  wri- a  decree- 
tings,  or  to  attend  and  be  examined  on  inter- 
|  rogatories,  the  antient  rule  ufed  to  be  to  ferve 
him  with  a  copy  of  the  writ  of  execution  of 
the  decree,  and  fhew  it  him  under  feal,  and 
at  the  fame  time  to  ferve  him  with  a  warrant 
from  the  mailer,  and  give  him  a  reafonable 
time  to  produce  them;  as  where  a  man  lived 
in  Northumberland  ox  Cumberland^  he  mull  have 
a  longer  time  to  produce  his  deeds,  than 
where  a  man  lived  in  or  near  the  town-,  and 
by  the  ancient  rule,  no  writ  of  execution  was 
ever  allowed  to  be  made  out,  till  after  the 
decree  was  figned  and  inrolled. 

As  this  rule  was  anciently  purfued,  fo  it 
feems  to  be  well  grounded,  becaufe  the  party 
had  fair  notice  to  produce  his  deeds,  and  an 
opportunity  of  fhewing  to  the  court  his  rea- 
fon  for  not  doing  thereof.  Whereas  nothing 
is  now  more  common  than  to  take  out  two 
warrants  from  the  mailer,  which  are  ferved  on 
the  party's  clerk  in  court,  and  on  not  produ* 

*  From  day  to  day. 

M  3  cing 
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cing  the  deeds,  and  the  matter  certifying  his 
default,  a  motion  is  prefently  made,  to  pro- 
duce them  in  four  days  or  ftand  committed. 
And  this  order  is  ferved  on  the  party's  clerk 
in  courts  and  how  it  is  pofiible  for  a  man  to 
produce  them  in  four  days,  who  lives  one 
hundred  miles  oft,  is  not  eafily  to  be  account- 
ed for. 

It  is  therefore  conceived,  that  upon  all 
thefe  motions,  for  a  man  to  ftand  committed 
in  four  days  for  not  attending  to  be  examined, 
or  not  producing  deeds  according  to  the  de-. 
cree,  the  queftion  (tho'  this  feems  to  be  a 
motion  of  courfe)  ought  to  be  afked,  whether 
the  party  has  been  ferved  with  a  writ  of  exe* 
cution  of  the  decree,  and  with  a  fummonce 
from  the  mafter  (ferved  on  the  party)  to  pro- 
duce them ;  if  he  hath,  upon  a  certificate 
from  the  mafter,  of  their  not  being  produced, 
or  of  his  failure  to  attend  and  be  examined, 
the  party  is  left  inexcufable,  and  in  that  cafe 
ought  to  ftand  committed  ;  and  as  all  com? 
mitments  muft  be  grounded  upon  fome  of- 
fence or  other,  fo  it  hath  been  always  taken, 
that  the  offence  committed  is  by  not  paying 
obedience  to  the  great  feal ;  and  the  party  may 
in  this  cafe  proceed  (if  he  pleafes,  by  way  of 
attachment)  ♦,  but  why  a  man's  liberty  mould 
be  taken  away,  becaufe  the  mafter  upon  two 
fummonces  certifies  this  default,  is  not  very  eafy 
to  be  accounted  for ;  notwithstanding  this  is  a 
practice  now  ufed,  and  it  is  a  very  old,  but 
true  faying,  that  no  offence  can  be  committed 
but  where  the  great  feal  is  fhewed  the  party. 
Indeed  this  is  not  fo  in  extrajudicial  matters, 
as  in  cafes  of  bankrupts  and   ideots,  becaufe 

they 
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they  are  never  put  under  feal  •,  and  the  offence 
in  that  cafe  is  for  not  yielding  obedience  to 
the  order  figned  by  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commiflioners,  when 
fhewed  to  the  party,  againfl  whom  it  is 
made. 

When  both  parties  have  been  fully  heard 
upon  the  account,  the  mailer  prepares  a  draft 
of  his  report,  and  thereof  gives  notice  by  a 
fummonce  for  that  purpofe,  for  either  party 
to  come  and  take  a  copy  thereof.  And  after 
this,  there  are  four  days  time  allowed  to 
bring  in  objections  to  the  draft  of  the  report, 
and  they  muft  be  in  writing,  and  the  parties 
are  heard  thereon  (if  defired)  •,  and  if  no  ob- 
jections are  brought  in,  the  mailer  proceeds 
to  fign  his  report,  at  the  return  of  his  fecond 
fummonce. 

The  ancient  rule  was,  that  the  party  mould 
never  except  but  where  he  had  firft  objected 
to  the  draft  of  the  report  before  the  matter, 
and  where  there  was  no  objection  brought  in, 
it  was  allowed  as  good  caufe  to  difcharge  the 
exception;    and   it  were  to   be  wifhed,  that 
this  good  rule  was  ftrictly  followed,  fince  if 
the  party  had  objected,  he  might  have  (hew- 
ed the  mailer  his  error,  and  the  report  would 
have  been   altered    in    that    particular,    and 
never  troubled  the  court.      Whereas  it  often 
happens,    that   the  party  will   conceal  fome 
material  objection,  and  keep  it  in  *  petto  from 
the  mailer  •,  and  when  this  comes  on  by  way 
of  exception,  it  makes   a  variance  in  the  re- 
port ;  and  fo  it  might  have  done,  if  it  had 

*  His  own  broad. 

M  4  been 
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been  fairly  difclofed  and  laid  before  the  ma- 
iler; nor  hath  the  other  party  any  previous 
notice  upon  what  ground  fuch  an  exception 
goes,  or  upon  what  foundation  it  flands.  And 
it  is  but  too  often  faid,  that  particular  matter 
was  never  flood  upon,  or  infilled  on  before 
the  mailer,  and  that  it  is  a  new  matter  which 
the  party  never  heard  of  before.  As  this  way 
of  practicing  but  too  often  furprizes  the  par- 
ty, fo  it  generally  ends  in  being  fent  back  to 
the  m after  to  review  his  report,  and  hear  the 
parties  thereon  •,  whereas  if  the  old  rule  was 
kept  up,  viz.  that  neither  party  mould  except, 
but  where  they  had  objected  before  the  mafter; 
and  if  this  was  allowed  as  a  good  caufe  (as 
certainly  it  ought!* to  be)  either  by  motion,  or 
coming  on  of  the  exceptions  to  difcharge  them, 
it  would  very  much  tend  to  the  eale  of  the 
court,  and  prevent  abundance  of  trifling  ex- 
ceptions. 

The  report  when  figned  by  the  mafler  is 
taken  away,  and  carried  to  the  report  office 
and  there  filed  (this  is  an  office  belonging  to 
the  regifter's  office,  and  either  party  moves 
in  open  court,  it  cannot  be  done  by  petition) 
to  confirm  the  report  *  nip  cauja  ;  this  is  al- 
ways done  upon  eight  days  perfonal  notice  to 
the  party  ;  if  he  (hews  no  caufe,  then  upon 
an  affidavit  of  the  perfonal  fervice  of  the 
party,  and  a  certificate  from  the  regifler  that 
no  caufe  is  fhewn,  the  lafl  order  is  made  ab» 
fclute  of  courfe. 

*  Unlefs  caufe. 

But 
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But  if  the  party  intends  to  fhew  caufe,  his  Counfel  muft: 
counfel  mufl  prepare  and   fign  his  exceptions,  PrePareand 
he  may  have  time  upon  petition  or  by  motion,  t*|"$exccp~ 
to  file  his  exceptions  beyond   the  eight  days, 
as  where  the  account  hath  long  depended  be- 
fore the  mailer,  or  where  the  exceptions  are 
very  numerous,  and  there  is  not  time  to  file 
them  in  the  eight  days  or  the  like. 

Thefe  exceptions  are  carried  to  the  regifter,  Five  pounds 
and  five  pounds  depofited  as  a  flake  to  an- depofited 
iwer   coils :    if  the   adverfe  party  is  put   to  thereon»  a™* 

-1  •  j  n0  more  al- 

twenty  or  thirty  pounds  expence,  upon  ar-  lovved  on  ar 
guing  thefe  exceptions,  he  hath  no  more  than  guing  them, 
the  five  pounds  depofited,  which  is  ever  held 
(tho9  often  complained  ot)  as  a  recompence 
for  that  trouble  -,  and  the  mailer  never  allows 
more  than  the  five  pounds,  in  refpecl  of  that 
proceeding,  when  the  coils  come  to  be  taxed. 
It  is  fo  in  a  re-hearing  of  any  caufe,  if  one,  ten 
pounds  is  to  be  depofited  ;  if  a  crofs  caufe, 
twenty  pounds  is  the  depofit ;  and  this  is  a  re- 
compence for  that  re-hearing. 

The  exceptions  being  thus  filed,  and  the  five 
pounds  depofited,  it  is  a  motion  of  courfe, 
to  flay  proceedings  on  the  report,  on  excep- 
tions filed  ;  either  party  may  bring  on  the  ex- 
ceptions by  petition,  but  never  by  motion  ;  if 
the  exceptions  are  numerous  (as  but  too  often 
happens),  there  being  fometimes  twenty,  or 
thirty,  or  forty  exceptions  to  a  report,  which 
take  up  two  or  three  days  hearing;  and  where 
the  exceptions  appear  very  frivolous  (as  alfo 
too  often  happens)  the  exceptant  muft  pay, 
*  ultra  the  five  pounds  depofited,  ten  millings 

*  Befides. 

for 
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for  every  exception,  and    branch  of   an   ex- 
ception, which  is  over-ruled  ;    but  if  the  ex- 
ceptant waves  any  of  his  exceptions,  it  doth 
not  fall  within  this  rule,  becaufe  in  that  cafe 
the  court  hath    no  trouble,   where  the  excep- 
tion is  waved  ;    and   there   is  a  claufe  alv/ays 
added  to  the  order,  made  on  arguing  the  ex- 
ceptions, that  with  thefe  directions,  (that  is  the 
directions   given,  on  arguing  the  exceptions) 
the  report  fhall  (land  confirmed,  and  no  man 
can  except  to  the  fame  matter  twice  over  (nor 
can    he  add  to,  or  alter   his  exceptions  after 
filed),  but  by  fpecial  leave  of    the   court  for 
that  purpofe. 
If  a  duty  is         If  a  duty  is  decreed,  and  the  court  leaves 
decreed  how  >  tQ  ^  mafter  t0  app0int  time  and  place  for 

♦hf  msi  er  wil 

order  the  pay- payment,  it  is  ufually  appointed  to  be  paid 
mem.  at  the  chapel  of  the  Rolls,  between  ten  and 

twelve  -,  but  where  the  mafter  is  not  directed 
to  appoint  time  and  place,  he  always  directs 
payment  to  be  made  to  the  plaintiff  ge- 
nerally, purfuant  to  the  order   on  the  hear- 


ing- 


Report  being  The  report  being  thus  confirmed  with  or 
confirmed,  the  without  exceptions,  and  the  duty  fixed  and 
party  makes    eftablifhed,  the  party  proceeds  to  make  out  a 

out  a  writ  of        .       c  •  r    i        j  j  „t. 

execution  of  writ  °*  execution  of  the  decree,  and  or  the 
the  decree  report,  order  to  confirm  */?///,  and  the  ordef 
and  report,  to  make  it  abfolute  •,  all  thefe  are  contained 
in  the  writ  of  execution,  and  are  put  under 
feal  (a  true  copy  being  made  thereof);  the 
party  is  perfonally  ferved  therewith,  unlefs  he' 
abfconds,  and  then  upon  affidavit  made  there- 
of, the  court  will  order  that  fervice  of  his 

*  Unlefs. 

clerk 
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clerk  in  court  fhall  be   good  fervice   of  the 

party,  and  the  feal    muft   be  (hewed  to  the 

clerk  in  court  at  the  time  of  fervice ;  and  as 

is  before   obferved,  there  can    be  no  writ  of  No  writ  of 

execution  till  the  decree  is  enrolled  ;  the  duty  execution  till 

is  demanded  of  the  party  by  a  letter  of  at-  !he  f,e?ee  ** 

torney  under  the  hand  and  feal  of  the  plaintiff, 

im powering  the  perfon  who  ferves  the  writ 

of  execution  to  demand  and  receive  it. 

But  if  the  duty  is  made  payable  at  the 
Rolls  chapel,  the  party  or  his  attorney  who 
is  appointed  to  receive  it,  muft  wait  there 
from  ten  to  twelve ;  and  if  no  body  comes, 
or  the  duty  is  not  paid,  being  demanded, 
upon  affidavit  of  fervice  of  the  writ  of  exe- 
cution under  feal,  and  a  demand  made  of 
the  duty,  and  a  refufal  of  payment,  the 
clerk  in  court,  by  the  ancient  rule,  always 
made  out  an  attachment  for  breach  of  the 
decree  (the  proceedings  whereon  are  herein 
before  dated)  \  but  the  late  practice  hath  been 
to  move  for  a  commitment, '  and  if  the  old 
rule  of  the  court  is  to  be  altered  in  any  cafe, 
it  feems  reafonable  in  this,  viz.  To  fhorten 
the  procefs  of  the  court  in  cafe  of  a  breach 
of  a  decree  %  for  if  the  whole  procefs  of  the 
court  is  in  this  cafe  to  be  run  over  again 
from  attachment  to  the  fequeftration  ;  it  may 
be  near  twelve  months  before  it  can  be  re- 
gularly done.  And  if  the  party  runs  away 
in  the  mean  time,  the  fuitor  (after  being  kept 
out  of  his  debt  many  years)  may  by  this  de- 
lay lofe  his  demand  •,  yet  even  here  all  prac- 
tices doubt  whether  this  way  of  proceeding 
by   commitment,    anfwers  the  chief  end  of 

its 
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its  late  inftitution  •,  however  this  is  difcretio- 
nary  in  the  court,  to  do  it  or  not,  as  they 
pleafe. 


1 


CHAP.    IX. 

©f  m  TBill  of  EeuiDo?- 

F  the  party  died  pending  the  fuit,  by  the 
civil  and  canon  law,  they  had  a  *  citatio 
ad  reajfumendam  caufam^  but  then  it  muft  ap- 
pear to  the  judge  by  the  proof,  that  the  party 
was  dead,   for  it    was   not  enough   for   the 
judge  to  know  it  in  his  private  capacity,  but 
it   was    neceffary  that  it    mould   be  proved 
judicially  to  him;    but  this   procefs  lay  only 
againft  the    heir   of  the   defendant,    and  for 
the  heir  of  the  plaintiff,  and  fo  from  heir  to 
heir  -f-  ufque  ad  conclufionem  in  caufd,  and  even 
after  fentence,  to  have  execution  of  the  fen- 
tence  pronounced. 
Who  is  imi-        Analogous  to  this  in  the  court  of  chancery, 
tied  to  a  bill   is  the  bill  of  revivor,  and  the  fubpoena  §  ad 
of  revivor,      revivendum,  is  the  fame  as  the  *  citatio  ad  reaf- 

SeeP        eg*  fumendam  caufami   and  this  fubpcena  is  only 

in Ch. 44, 49-r      «.u     u  •  *  j     •   -n.    «.  u 

for  the  heir,   executor,  or  adminiftrator,   who 

came   in  in  privity,  as  they  call  it,  that  is  in 

immediate  reprefentation  to  the  party  litigant 

deceafed ;   for  a   devifee  or  aflignee   of  any 

plaintiff  cannot  have  fubpcena  §  adrevivendumy 

*  Citation  to  reaffume  the  caufe.         f  Even  to  the 
conclusion  of  the  caufe.        §  To  revive, 

after 
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after  the  deceafe  of  fuch  plaintiff  j  and  this  is 
for  two  reafons : 

Firft,  Becaufe  they  looked  upon  a  fuit  to- 
be  a  *  cbofe  in  action,  which  was  not  affignable 
over  for  fear  of  maintenance ;  but  this  reafon 
has  been  long  fince  obfolete  in  the  court  of 
chancery,  where  they  allow  the  alignment 
of  fuch  intereft. 

But  the  fecond  and  better  reafon  is,  becauie  ch.  Caf.  123, 
where  the  party  devifes  or  afiigns  his  intereft  174. 
and  dies;    if  the  devifee  or  affignee  were  toEcl-Abr'2' 
bring  his  bill  of  revivor  againft  the  defendant,  p*  lm 
the  heir  or  executor  would  be  pretermitted,  who 
might  have  a  right  to  conteft  fuch  difpofition, 
and  therefore  he  muft  bring  his  original  bill, 
and  make  the  heir  or  executor  a  party. 

There  is  no  anfwer  abfolutely  neceffary  to  j^o  anfWer 
a  bill  of  revivor,  for  the  caufe  will  ftand  revi-  neceffary  to  a 
ved  without  any  anfwer,  becaufe  the  fubpcenabiU°frevlV0r' 
brings  the  reprefentative  into  court,  and  beings 
there,  upon    motion  after  the  return  of  the 
writ,  the    caufe  fhall    ftand   revived    againft 
him  •,   for  when  the  heir  don't  fhew  any  thing 
to  the  contrary,    the  appearance   of  the  an- 
ceftor   by  the  attorney   continues  to  him,    as 
if  there  had  been  no  demife ;  but  the  defen- 
dant  may  for  his  benefit  put  in  any  plea  or 
anfwer,  and  fhew  that  he  is  not  heir,  or  has 
not  the  like  intereft,  or  that  there  is  not  the 
fame  caufe  of  complaint  againft  him. 

The   bill  of  revivor  muft  purfue  the  ori-  Plaintiff  rauft 
ginal  bill,  becaufe  otherwife  it  is  not  a  revivor  P?rfue  d»e  ori~ 
of  the  fame  fuit ;    and  if  there  be  a  variance  S'nal  N*  °" 
between  that  and  the  original  bill  in  any  ma-  caufe  0f  %Q. 
terial  point,  the  defendant  may  demur,  and  murrer. 

upon 

*  Thing. 
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upon  fuch  demurrer  the  bill  of  revivor  mail 
be  difmiffed  ;  but  if  any  thing  happens  by  the 
abatement,  that  makes  it  neceffary  to  add  a 
new  charge,  that  may  be  inferted  in  the  bill 
of  revivor,  as  the  plaintiff  may  pray  a  dif- 
covery  of  affets  in  the  hands  of  the  heir  or 
executor,  and  the  defendant  mail  be  obliged 
to  anfwer  thereunto. 
Ca^eJa.nt be  A  caufe  cannot  be  revived  in  part,  but 
*   |#  the  whole  proceedings,  bill,  anfwers,  and  or- 

ders made  in  the  caufe,  muft  ftand  revived, 
for  the  revivor  is  but  a  continuance  of  the 
fame  fuit  •,  and  it  cannot  be  a  continuation  of 
the  fame,  unlefs  it  proceeded  where  the  other 
left  off. 
How  to  revive     Proceedings  in  crofs  caufes  are  not  revived 
incrofscaufes.without  a  bill   of    revivor   in  each,   becaufe 
each  plaintiff  is  mailer  of  his  own  caufe,  and 
therefore  if  the  plaintiff  revive  againft  the  heir 
of  the  defendant,  that  does  not  make  it  ne- 
ceffary that   the  heir  of  the  defendant  mould 
revive  the  crofs  caufe  againft  the  plaintiff,  un- 
lefs he  pleafes. 
Need  not  re-       If  a  *  feme  fole  anfwers,    and  afterwards 
vive  againft     marries  +  pendente  lite,  this  does  not  put  the 

marries  ato  P,aintiff  under  a  neceffity  to  revive  the  pro- 
having  an-  ceedings,  becaufe  fhe  by  her  own  act  cannot 
fwered.  alter  the  condition  of  the  plaintiff's  fuit,  but  by 
leave  of  the  court  the  hufband  may  be  made  a 
Praa.  Reg.  inparty5  andjf  in  fuch  cafe  the  plaintiff  brings 
£rh"eVN  fuita  bill  of  revivor,  it  fhall  be  difmift  with  cofts, 
can  be  revived  becaufe  no  fuit  can  be  revived  that  was  never 

that  was  never  abated, 
abated. 

*  Woman.        f  Pending  the  fuit. 

2  *  But 
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But   if  a  *  feme  plaintiff  marries,  here  by  Praa.  Reg.  in 
her  own    act  fhe  abates  her  fuit,  becaufe  fhe  ^Thann-  '•  r 

1  .  •    j-   •   1  Hufband  or    , 

has  no  power  to  continue  any  judicial  pro-  feme  plaintiff 
ceedings  ;  for  by  the  marriage,  it  is  transferred  muft  revive. 
to   the  hufband,    and  therefore  the  hufband 
muft  exhibit  his  bill  of  revivor  to  recontinue 
the  fuit  \  but  in  the  former  cafe,  the  hufband 
took  her  with  the  fuit  attached  to  her. 

If  a  bill  be  exhibited  againft  f 'baron  andlnafuitagair.fi' 
*feme,  and  the  hufband  dies,  the  fuit  is  abated, baron  and 
and  a  bill  of  revivor  muft  be  exhibited  againft  a™^^11 
the  wife,  becaufe  fhe  is  not  obliged  to  abide  muft  rev;ve, 
by  the   anfwer,  which  was  put  in  under  the 
power  of  her  hufband. 

But  if  a  man  and  his  wife  be  plaintiffs  and  When  f£me 
the  defendant  anfwers,  .and  the  hufband  dies,  plaintiff  has  it 
the  wife  has  it  in  her  election  whether  fhe  will  in  her  ele&ion 
exhibit  a  new  bill,  or  proceed  on  the  old  0net0  "j\lveor 
by  revivor;  for  fhe  may  change  her  caufe  of^1 
complaint  or  not,  at  her  election,  becaufe  the 
former   fuit   was  commenced,,  when   fhe  was 
under  the  direction  of  her  hufband. 

Where  f baron  and  *feme  are  plaintiffs,  touch- 
ing a  promife  made  to  them  to  make  them 
leafes  for  their  lives;  there,  if  the  wife  dies,  the 
hufband  need  not  revive,  becaufe  he  claims 
in  his  own  right,  and  not  in  the  right  of  his  wife. 

If  a  %feme  fole  exhibits  her  bill,  and  marries, 
and  the  defendant  anfwers,  and  after  would 
take  advantage  of  the  plaintiff's  proceedings 
without  revivor,  the  defendant  fhall-  be  exa- 
mined upon  interrogatories,  whether  before 
his  anfwer,  he  knew  of  the  plaintiff's  mar- 
riage ;  and  if  ib,  then  the  plaintiff  fhall  pro- 
ceed without  revivor,  for  there  is  no  need  to 

fub- 

*  Woman.        f  Hufband.        *  Wife, 
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fubpcena  the  defendant  to  appear,  where  after 
knowledge  of  the  abatement,  he  appears  and 
anfwers  *  gratis  without    it,    and    he  waves 
the  benefit  of  the  fubpcena  by  the  anfwer. 
Rule.  It  is   an  univerfal   rule,-   that  wherever   a 

death  happens,  and  yet  the  right  furvives, 
and  the  caufe  is  in  the  fame  plight  and  con- 
dition after  the  demife,  as  it  was  before,  there 
is  no  need  of  the  revivor,  becaufe  no  other 
perfon  is  to  be  fent  for,  nor, any  other  perfon 
to  be  made  party  to  the  complaint. 

But  where  the  right  does  not  furvive,  or 
there  is  any  alteration  by  the  death  of  any  of 
the  parties,  there  you  cannot  go  on  without 
revivor,  becaufe  there  will  not  be  proper  par- 
ties, unlefs  all  parties  in  intereft  be  before  the 
court  j  and  if  there  be  an  alteration  by  death, 
all  parties  in  intereft  cannot  be  before  the 
court,  unlefs  the  reprefentatives  of  the  deceaf- 
ed  be  brought  into  court. 

If  an  executor  f  durante  minore  <etate>  ex- 
hibits a  bill,    and  the  infant  comes  of    age, 
there  needs  no  bill  of  revivor,  becaufe  it  is 
a  continuation  of  the  fame  reprefentation. 
Pra&.  Reg.  in     If  there  be  fe veral  plaintiffs,  and   the   de- 
Chan.  45.      fendant  dies,  fome  of  them  may  proceed  with- 
'out  the  reft  to  revive,  becaufe  the  obftinacy 
of  fome   of  the  parties  lhall  not   hinder'  the 
reft  from  aflerting  their  intereft ;  but  it  feems 
proper  to   make    fuch   former   plaintiffs  de- 
fendants, that  they  may  be  concluded  in  in- 
tereft for  not  joining. 

*  Gratuitoufly.  f  During  the  nonage  of  an  in- 

fent. 

if 
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If  a  plea  of  outlawry  Hands  allowed  where- 
by the  fuit  is  put  off  *  fine  die,  and  afterwards 
the  outlawry  is  reverfed,  the  plaintiff  muft 
bring  his  bill  of  revivor,  becaufe  that  fuit 
being  abated,  the  defendant  has  no  day  in 
court,  and  therefore  muft  be  brought  into 
court  by  a  new  fubpcena. 

After  a  decree  is  figned  and  inrolled,  if  the 
defendant  dies,  they  may  have  a  fubpcena 
•\  fcire  facias,  which  will  revive  it  againft  the 
heir  or  executor  of  the  defendant  •,  this  was 
formed  from  the  ffcire  facias  at  common  law, 
for  when  the  decree  is  inrolled,  it  is  in  nature 
of  a  judgment,  and  a  fybpcena  f  fire  facias 
is,  that  the  heir  or  executor  may  mew  caufe, 
why  there  mould  not  be  execution. 

There  can   be  no  demurrer  put  in   to  the      '        $°m 

r  u  a.   r  •       r     -  r      i       A  •    2i<reem.  i8o« 

fubpcena  j  Jcire  facias,    tor  that  lubpcena  is  Danv.770  p. 
not  of  record,  nor. any  where  filed,  and  there-  i.Eq.Abr.41. 
fore  the  defendant    muft  upon  motion  mew  pi  2. 
<:aufe   at  the   return    of    fuch    writ,  why  he  Gll'D'E(l-ReP» 
mould  not  be  charged.  -Chan  Rep 

As  they  have  a  fubpcena  f  fcire facias  after  ?5. 
inrollment,  fo  they  may  have  a  bill  of  revivor, 
for  the  f  fcire  facias  is  formed  according  to 
the  notion  of  the  common  law,  and  the  bill 
of  revivor  upon  the  canon  and  civil  law;  and 
therefore  in  a  court  of  equity,  the  plaintiff 
has  his  election  of  either  of  the  remedies. 

If  a  fmgle  woman  brings  a  bill,  and  marries  pra#t  Rcg#  jn 
pending  the  fuit,  it  is  abated,  and  me  and  her  Chan.  1. 
hufband    muft  revive,  and  ferve  a  fubpcena  EqAbr.  i.p. 
§  ad  revivendum^  and  the  time  for  anfwering  I-inthenot65» 

*  Without  day.      f  To  ftiew  caufe.      §  To  revive. 

N  being    .     . 


Ibid. 
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being  out,  it  is  a  motion  of  courfe  to  revive 
the  proceedings. 
Ib*1{J*  But  this  is  not  fo,  where  a  bill  is  brought 

againft   a  fingle  woman,   for   if  fhe  marries 
the  fuit  is  not  abated,  it   goes  on  againft  her 
and  her  hufband,  without  any  revivor. 
**>"*•  If  a  plaintiff  dies  pending  a  fuit,  it  is  abated, 

and  his  executor  or  adminiftrator  muft  revive 
the  caufe  before  he  can  proceed  therein  •,  and 
all  thefe  orders  for  the  revival  of  proceedings 
muft  be  ferved  on  the  adverfe  clerk  in  court, 
to  the  end  he  may  take  notice  the  fuit  is  re- 
vived, and  that  fuch  revivor  is  right,  and 
no  motion  can  regularly  be  made,  till  the 
order  for  reviving  the  proceedings  is  ferved. 

So  if  a  defendant  dies,  the  fuit  is  abated ; 
and  if  it  is  a  perfonal  demand  againft  him, 
the  bill  muft  be  to  revive  and  anfwer,  and  the 
fubpcena  is  *  ad  revivevdum  et  refpondendum. 
And  this  bill  prays  either  an  admiffion  or  dis- 
covery of  afTets,  from  the  legal  reprefentativc 
of  the  dead  party. 

It  is  generally  held,  that  if  the  executor, 
or  adminiftrator  of  the  dead  defendant,  ad- 
mits afTets  Sufficient  in  his  hands,  to  anfwer 
the  demand  in  queftion  ;  this  is  good,  but  in 
fome  cafes  the  court  will  not  allow  it  to  be 
fo,  tho'  this  rarely  happens:  indeed  if  the 
heir,  or  executor  fets  forth  the  yearly  value  of 
the  real  eftate  fubjecled  to  debts  ;  this  is  good, 
becaufe  the  real  eftate  cannot  run  away ;  but 
after  an  admiffion  of  perfonal  afTets,  it  may 
be  in  the  power  of  the  party,  either  to  wafte 
or  run  away  with  them  \  for  in  this  cafe,  no- 

*  To  revive  and  anfwer. 

thing 
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thing  but  the  perfon  of  the  party  is  at  (lake  % 
and  there  may  be  cafes  where  two  executors 
are   appointed,    one   refufes  to  a£t,  and    the 
other,    who  is  infolvent,    poffeffes  the  whole 
affets  ;  and  therefore  when  any  of  >  hefe  cafes 
appear  to  the  court,  or  where  the  party,  who 
poffeffes  the  affets,  is  in  dubious  circumftances,  Thecourt  will 
it  is  no  new  thing  for  the  court  to  oblige  him  oblige theexe- 
to  fet  forth  the  very  affets    *  infperie,  to  the^ut°rs»^c- to 
end  the  plaintiff  may  purfue  and  follow  them,  affet°r[n  Lfde 
and  know  where  they  are,  and  how  to  come  if  they  fee  oc, 
at  them;  but  this  rarely  happens,  and  is  onlycafion. 
done  in  extraordinary  cafes. 

But  where  flrangers,  or  even  debtors  to  the 
cftate,  are  made  parties  to  the  bill  of  revivor, 
and  a  difcovery  of  affets  fought  thereby,  as 
againft  them,  they  fhall  never  difcover  them 
to  any  one  but  to  the  executor  or  adminiftra- 
tor  of  the  party,  who  "alone  can  recover  them, 
efpecially  where  the  executor  or  adminiftrator, 
by  his  anfwer,  hath  admitted  affets ;  for  a  ftran- 
ger,  where  there  is  no  privity  of  eftate  be- 
tween him  and  the  teftator,  fhall  never  fue 
flrangers  who  are  no  ways  accountable  to 
him. 

Indeed  if  the  executor  or  adminiftrator  ap- 
pears plainly  to  the  court  to  be  infolvent,  cafes 
may  be  found  out,  where  the  court  will  lay 
their  hands  on  the  affets;  but  this  fcarce  ever 
happens,  nor  can  the  court  ftriclly  fpeaking 
oblige  any  executor  to  give  fecurity  to  anfwer 
the  debt.  It  was  the  teftator  that  made  him 
his  executor,   and   appointed   him  to  ftand 

*  Specifically, 

N  %  -  m 
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in  his  place,  and  if  he  waftes  or  runs  away 
with  the  affets,  there  is  no  helping  it. 

If  an  executor  or  adminiftrator,  upon  a  bill 
of  revivor,  does  by  his  anfwer  admit  affets  •, 
and  the  plaintiff,  upon  coming  in  of  the  an- 
fwer, revives  his  fuit,  and  proceeds  in  the 
original  caufe  upon  the  revivor,  he  fhall  never 
afterwards  refer  the  anfwer  for  infufficiency ; 
for  this  he  ought  to  have  done  at  firft,  and 
before  he  proceeded  to  revive  the  original 
caufe,  his  doing  whereof  is  an  admiffion,  that 
the  anfwer  was  full  and  perfect,  or  otherwife 
he  might  have  excepted  thereto,  and  had  the 
opinion  of  the  court  thereon  •,  but  then  he 
could  not  have  proceeded  to  revive,  till  he 
had  got  over  that  point. 

If  a  decree  obtained  againft  the  anceftor  is 

fought  to  be  carried  into  execution,  there  are 

two  ways  of  doing  it.    If  the  decree  is  inrolled, 

A  fubpoena     t^e  party  mav  fue  out  a  fubpoena  againft  the 

only  afteHn-  ^r>  to  fhew  caufe  againft  the  decree ;  but  this 
rolment  and    is  only  after  an  inrolment,  and  not  before,  and 
not  before,     the  party  muft,  at  the  return  of  the  fubpoena 
iliew  caufe,  if  he  hath  any,   againft  the  de- 
cree. 

Or  the  plaintiff  may  bring  his  bill  of  revivor 
to  carry  the  decree  into  execution  ;  and  this  is 
the  fureft  and  fafeft  way ;  for  where  the  de- 
cree was  obtained  againft  the  anceftor,  and  his 
heir  does  not  claim  under  that  title,  but  by 
virtue  of  another  title  paramount,  there  the, 
decree  can  never  be  carried  into  execution 
againft  him ;  as  where  an  eftate  is  decreed 
againft  a  man,  and  his  heir  infifts  his  father 
had  no  title  thereto,  or  was  only  tenant  for 
life  thereof;  the  decree  in  that  cafe  can  never 

be 
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be  carried  into  execution  againft  him,  he  is 
at  liberty  to  controvert  the  juftice  and  validi- 
ty of  that  decree ;  he  may  make  a  new  de- 
fence from  what  his  anceftor  did,  and  vary 
his  cafe  as  he  mail  be  advifed,  and  the  parties 
go  into  a  new  examination  of  the  matter,  and 
hear  the  caufe  *  de  novo,  and  the  court  judges 
whether  the  decree  is  right  or  not,  and  may 
affirm,  or  reverfe  it  at  their  pleafure. 

But  where  one  man  obtains  a  decree  againft 
another  for  a  real  eftate,  and  the  party  dies 
before  the  plaintiff  is  put  into  pofTefllon  ;  in 
that  cafe,  if  the  heir  at  law  claims  the  eftate 
by  defcent  under  his  anceftor,  or  as  devifee 
under  him,  he  fhall  never  controvert  the  ju- 
ftice of  the  decree,  tho*  his  anceftor  mould 
have  miftaken  his  defence;  nor  fhall  he  be 
at  liberty  to  make  a  new  defence,  or  enter 
into  new  proof,  fo  as  to  overthrow  the 
former  decree,  efpecially  where  it  appears  to 
the  court,  that  the  decree  hath  been  of  an  an- 
cient ftanding. 

No  bill  of  revivor  can  be  brought  where  it 
relates  to  cofts  only,  unlefs  the  cofts  are  taxed* 
and  a  report  made  in  the  life  time  of  the 
party ;  for  this  is  -f  aftio  perfonalis  &  moritur 
cum  perjond.  Bacon.  But  if,  by  the  decree, 
the  party  is  to  pay  a  fum  of  money,  or  if  a 
duty  is  decreed,  if  he  is  to  deliver  oyer  a  bond, 
or  deeds  or  writings,  or  if  any  thing  is  an- 
nexed to  the  decree,  befides  cofts,  the  fuit 
may  be  revived,  but  it  can  never  be  revived 
for  cofts  only. 

*  Again,    f  A  perfonal  a&ion,  and  dies  with  the  perfon* 

N  3  So 
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A  bill  to  dif-  So  if  a  bill  is  brought  by  an  heir  at  law, 
cover  a  deed  or  j^  any  otner  perfon,  againft  a  mortgagee 
gfgJeo^j^'or  jointrefs,  whereby  the  party  would  avoid 
trefs,  whereby  the  jointure  or  mortgage,  under  pretence  his 
the  plaintiff  anceftor  was  only  tenant  for  life  ;  and  if  he 
would  defeat   feeks  for  a  difcovery  of  deeds  and  writings, 

their  title,  mall  ayoid  the  title  of  the  mortgagee  or  join- 
never  nave  a  D 

difcovery,  un-  tre^S  ne  ma^  never  have  fuch  a  difcovery,  un- 

lefsthe  plain-  lefs  he  by  his  bill  fubmitsto  confirm  the  title, 

tiff  will  con-   and  then  he  fhall. 

firm  the  title.  ^n(j  fo  jf  a  jointreTs  prays  a  difcovery, 
againft  an  heir  at  law,  of  deeds  and  writings, 
if  the  heir  fubmits  by  anfwer  to  confirm  the 
jointrefs's   title,  fhe   Ihall  have  no  fuch  dif- 

Devifeof       coverY- 

lands  and  tef-  $o  if  a  man  rn^kes  his  will,  and  afterwards 
tator  after-  mortgages  his  eftate,  it  is  but  a  revocation 
wards  mortga- *  pro  tanto^  and  the  devifee  mail  redeem,  and 
ges,  u  is  a  re-  t^e  e^ate  pr0  to  him,  and  not  to  the  heir  at 

vocation  pro     ,  ° 

tanto  only.       Jaw< 


CHAP.   X. 

©f  tfje  bill  of  fthk%  ana  of  t&e 

appeal* 

Maranth.362,  HT^  H  E  fentence  by  the  canon  and  civil  were 
J      two  fold,  interlocutory  and  definitive. 
The  interlocutory  was  any  orders  pronoun- 
ced   by  the  judge  in  the  caufe  touching  the 
proceedings,  before  they  came  to  a  definitive 

*  For  fo  much. 

fentence* 
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fentence,  and  the  interlocutory  order  is  always  Ibid.  362,  n. 
alterable  before  the  definitive  fentence.  7-  364-n-  2K 

The  definitive  fentence  muft  always  be  in 
writing,  and  cannot  be  altered  after  it  is  pro- 
nounced arid  figned  by  the  judge ;  but  after  it 
is  fo  figned,  they  might  appeal  to  a  fuperior 
jurifdiction  ;  but]  where  they  were  in  the  laft  Ibid.  363.  n. 
refort,  as  when  it  came  up  to  the  prince,  there  !3' 
they  might  appeal  from  the  prince  uninformed,  ^n<jreas  yaj. 
to  the  prince  better  informed,  which  was  inien.  383. 
nature  of  a  review  of  the  fame  fentence. 

Thus  it  is  in  the  court  of  chancery,  for 
all  orders  are  interlocutory,  till  they  come  to 
the  definitive  fentence,  which  is  figned  by  the 
court;  for  that  fentence  figned  and  inrolled 
is  the  definitive  fentence  in  the  caufe,  and  all 
preparations  before  that,  are  but  interlocutory ; 
for  the  decree  pronounced  on  the  hearing, 
which  is  taken  down  by  the  regifter,  is  but  an 
interlocutory  fentence,  till  it  comes  to  be 
figned  by  the  judge  of  the  court  and  in- 
rolled. 

Hence  it  is,  that  if  the  counfel  are  dif- 
fatisfied  with  the  fentence  or  decree,  as  it  is 
firft  pronounced,  they  may  fign  a  petition  for 
a  re-hearing,  and  the  court  will  grant  one 
re-hearing  at  leafl,  before  they  fign  and  in- 
roll  fuch  decree. 

Upon    this  re-hearing,    any    exhibit   may  Any  exhibit 
be  proved  *  viva  voce,  as  upon  the  original  may  be  pro- 
hearing  •,  but  no  proof  can  be  offered  of  any  ved  vlva  vocc 
new  matter,  without  fpecial  leave  of  the  court,  -m„ 
which  is  feldom  granted. 

*  By  word  of  mouth. 

N  4  When 
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"When  fuch  decree  is  pronounced,  *  he  for' 
whom  fuch  decree  paffes,  is  to  make  out  a- 
draft  of  the  fame,  which  is  to  be  fhewed  to 
his  counfel,  who  finding  the  fame  agreeable  to 
what  was  pronounced  by  the  court,  is  to  fub- 
fcribe  his  name  thereunto,  and  then  fuch 
draft  is  to  be  delivered  to  the  attorney  of  the* 
adverfe  party,  to  confult  his  counfel,  who  is 
like  wife  to  fubfcribe  the  fame,  or  otherwife  to 
give  his  exceptions  in  writing  under  his  hand 
to  the  faid  draft,  within  eight  days  after  the 
fame  was  delivered  to  the  attorney  ;■  and  if  he 
delivers  any  exceptions,  the  difference  is  de- 
termined by  the  court,  but  if  no  fuch  excep- 
tions are  delivered,*  then  the  officer  is;  to  make 
it  upon  the  notes,  according  to  the  draft  pe- 
rufed  by  the  counfel,  in  whofe  favour  the 
decree  pafifes  j  and  in  all  cafes,  the  officer  firft 
ilgns  fuch  decree,-  and  then  ic  is  figned  by 
the  judge,  which  is  an  authority  for  the  offi- 
cer to  inroll  it  among  the  records  of  the 
court. 

When  fuch  decree  is  ini  oiled,  it  can 
never  afterwards  be  altered  without  a  bill  of 
review  and  reverfal,  unlefs  there  be  an  appa- 
rent error  in  cafting  up  the  fums  upon  the 
face  of  the  decree,  for  that  being  a  meer  mif- 
take  of  the  officer  in  drawing  up  the  decree, 
and  only  the  error  of  the  clerk,  it  may  be 
rectified  upon  motion  without  a  bill  of  review ; 
fo  likewife,  if  fome  part  of  the  decree  be 
omitted  in  the  inrollment,  that  may  be  cor- 
rected upon  motion  to   the  court,   becaufe  it 

*  Quaere  j  If  this  not  difufed  in  modern  pradice. 

i  is 
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is  likewife  *  vitium  fcriptoris  ;  and  therefore, 
by  leave  of  the  court,  it  may  be  corrected  and 
fet  right. 

If  there  be    any   error    in  the   judgment  Bill  of  review 
of  the  judge,  that  cannot  after  inrollment  be  cannot  be  filed 
corrected,  but  by  the  bill  of  review,  and  this  w;th°ut  leave 
cannot  be   filed  but  by  leave  of  the  court,  ofthecourt* 
becaufe  the  chancery  being  the  court  of  the 
prince,  and  in  the  laft  refort,  the  decrees  of 
the  prince   are  not  to  be  changed  or  altered, 
without  leave. 

And  this  is  never  done  but  upon  terms, 
the  hrft  is,  that  obedience  be  actually  paid  to 
the  fentence,  as  far  as  it  can  be  paid  without 
prejudice  to  the  right  of  the  party  in  the 
caufe  fo  to  be  reviewed ;  for  if  fuch  obedience 
be  not  paid  to  the  fentence,  it  is  prefumed  that 
fuch  bill  of  review  is  only  brought  for  delay, 
and  not  upon  any  real  grievance  to  the  party  ; 
but  where  the  fentence  is  performed  in  man- 
ner aforefaid,  there  it  is  plain  that  fuch  bill 
is  for  the  fake  of  right,  and  not  for  de- 
lay. 

But  where  the  performance  of  the  decree 
would  prejudice  the  right  of  the  party  in  the 
caufe  to  be  reviewed,  as  where  the  decree  is 
to  deliver  up  deeds  or  to  cancel  them,  there 
the  plaintiff  is  not  obliged  to  perform  fuch 
decree,  on  exhibiting  his  bill,  becaufe  if  he 
ihould  prevail  on  fuch  review,  the  court 
cannot  by  their  decree  put  him  in  the  fame 
ftate  and  plight  he  was  in  before  •,  and  fo  if 
the  court  fee  good  caufe,  they  can  difpenfe 
with  the  performance  of  any  part    of  their 

*  The  tranfcriber's  fault. 

decree 
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decree,    upon  giving  good  fecurity   for  the 
performance. 

The  fecond  requifite  is,  that  a  fum  of 
money  be  depofited  in  court,  to  anfwer  the 
expence  of  fuch  bill  of  review ;  at  firft  it 
was  but  ten  pounds,  afterwards  twenty  pounds, 
and  now  it  is  rifen  to  fifty  pounds. 

Thirdly,  They  can  examine  to  nothing 
that  was  in  iffue  in  the  original  caufe,  unlefs  it 
be  any  matter  happening  fubfequent,  which 
was  not  before  in  iffue,  or  upon  matter  of  re- 
cord, or  writing  not  known  before  •,  for  if  the 
court  mould  give  tthem  leave  to  enter  into 
proofs  upon  the  fame  points  .  that  were  in 
iffue,  that  would  be  under  the  fame  mifchief, 
as  the  examination  of  witneffes  after  publica- 
tion, and  an  inlet  into  manifeft  perjury. 
JIC0.Lit.303.      After   a  djfmiffion  0f  the  firft  bill  of  re- 

WoodMnft.  yiew?    tnere   can   be    no  other,    becaufe    it 
47x .  would  be  infinite,  and   *  expedit  reipublicte  ut 

Princip.  Leg.  fit  finis  litium.\\ 

&c:43-  None  but  parties  and  privies,  as  heirs,  exe- 

cutors, or  adminiflrators,  can  have  this  bill  of 
review,  fince  no  body  elfe  can  be  aggrieved 
by  fuch  decree,  becaufe  it  can  only  be  revived 
upon  fuch  privies. 
Where  a  duty     No  bill  of  review  can   be  brought  to   re- 
is  decreed  no  verfe  or  fet  afide  a  decree,  till  after  the  decree  is 
bill  of  review  inrolled,    and  the  party  depofits  fifty  pounds 
^tbheb^ouShton  the  bringing  thereof  •,  and  where  a  duty  is 
paid.'  decreed,  no  bill  of  review  lies  till  the  duty  is 

paid,  and   the  decree  performed,    unlefs  in 
fome  fpecial  cafes,  where  the  court  will  per- 

*  It    is    for  the  public  good  that   law  fuits  be  de- 
termined. 

mit 
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mit  the  party  to  do  it,  on  giving  fecurity  to 
perform  the  decree  ;  where  deeds  and  writings 
are  decreed  to  be  delivered  up,  the  party 
muftdo  it  before  he  is  admitted  to  bring  his 
bill  of  review  ;  but  where  the  party  is  by  the 
decree  to  extinguifti  his  whole  right  to  the 
thing  in  queftion,  as  where  he  is  either  to  con- 
vey or  releafe  his  right,  he  (hall  in  this  cafe  be 
admitted  to  bring  his  bill  of  review  before 
that  is  done  ;  for  otherwife  when  his  right  is 
extinguifhed,  there  is  an  end  of  the  bill  of 
review. 

The  bill  of  review  is  to  aflign  proper  er-  Bill  of  review 
rors  againft  the   decree  and  proceedings;    it>stoaflign 
mud  be  error  apparent  upon  the  face  of  the  ProPer  errors 
record  of  the  court ;    fince  the  court  cannot  ^f1^  ff  ™ 
judge  beyond  that.     If  any  new  deed  is  found  new  matter  a- 
out,  or  a  new  difcovery  made  fince  the  hear-  rifes  after  the 
ing,  which  the  party  had  not  knowledge  of  atdecree»  which 
the  hearing,  and  hath  fince  then  come  to  the ^^n^t    r 
knowledge  of  it;    he  muft  annex  an  affidavit  fibiy  come  to 
of  that  matter,  and  pray  an  anfwer  of  the  ad- the  knowledge 
verfe  party,  and  he  muft,  upon  filing  his  bill°f  at  tne  hear- 
of  review,  ferve  the  party   with   a   fubpcena ,ngj     mu)J 

*  Tj         .         1  r       /  r  annex  an  affi- 

*  ad  revivendum.  davit  of  it. 

The  party  generally  fpeaking  puts  in  the 
ufual  demurrer,  that  there  is  no  error  in 
the  decree;  he  rarely  or  ever  anfwers  unlefs 
ordered  thereto  by  the  court.  There  was  one 
precedent  where  fuch  a  demurrer  was  allowed, 
tho'  the  party  had  fince  the  decree,  come  to 
the  knowledge  of  two  letters,  which  feemed 
to  overthrow  the  decree,  and  all  the  proceed- 
ings dependant  thereon  ;  and  the  court  in  that 

*  To  revive. 

[cafe 
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cafe  would  not  put  the  party  to  anfwer  to 
thofe  two  letters,  but  allowed  the  demurrer. 
The  reafon  given  in  this  cafe  was,  that  the 
party  might  have  found  out  thefe  letters  be- 
fore the  hearing,  fince  he  had  them  in  his  own 
cuftody ;  and  if  this  practice  mould  take 
place,  it  might  overthrow  all  the  decrees  in 
the  court ;  and  if  this  mould  be  allowed  as  a 
precedent,  a  man  might  take  up  his  defence 
when  he  pleafed ;  whereas  his  whole  defence 
ought  to  be  made  at  once,  and  before  the 
hearing.  It  is  faid  the  lords  reverfed  the  al- 
lowance of  the  demurrer,  and  ordered  the 
party  to  anfwer  to  the  bill  of  review ;  but 
this  precedent  may  be  found  out  whenever 
there  is  occafion  for  it. 

Certainly  the  reverfal  in  the  houfe  of  lords 
was  right ;  for  the  letters  relating  to  the  part- 
nerlhip  were  found  after  the  decree,  which 
the  party  had  no  knowledge  of,  though  they 
happened  to  be  in  his  cuftody,  they  ought  to 
be  taken  under  confederation  even  after  a  de- 
cree figned  and  inrolled  ;  but  then  the  party 
in  whofe  cuftody  the  papers  were,  muft  give 
an  account  of  their  manner  of  coming  to  light; 
and  in  this  cafe  thefe  letters  were  fent  in  trunks 
from  Hamburgh^  where  he  had  no  reafon  to 
fufpecl  there  were  any  papers  relating  to  the 
caufe  •,  fo  the  finding  of  them  was  as  much 
cafual  after  the  decree  as  if  they  had  not  been 
in  the  party's  cuftody;  and  any  matter  cafual- 
ly  coming  to  light  after  a  decree,  that  would 
make  an  alteration  in  the  decree,  ought  to  be 
taken  into  confederation  upon  a  bill  of  review; 
and  therefore  they  reverfed  that  part  of  the 

decree 
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decree  which  eftabli  fried  the  demurrer  to  the 
bill  of  review,  without  compelling  the  defen- 
dant to  fuch  bill  of  review,  to  anfwer  to  the 
letters. 

The  demurrer  being  fet  down  to  be  argued, 
the  court  proceeds  to  affirm  or  reverie  the 
decree,  and  the  prevailing  party  cakes  back: 
the  fifty  pounds  depofit. 

As  there  are  always  fix  months  allowed 
the  party  to  inroll  his  decree,  if  he  comes  to 
inroll  it  after  that  time,  he  muft  apply  by 
petition  to  the  court  to  inrol  it  *  nunc  pro  tuncy 
and  this  is  always  granted ;  but  it  is  conceiv- 
ed fuch  an  order  mould  be  paffed  and  entered 
with  the  regifter,  the  proper  repofitory  for 
all  thofe  orders  ;  and  though  this  is  never  done, 
yet  a  cafe  may  fall  out,  where  it  may  be  of 
fatal  confequence  to  the  party ;  for  fuppofe 
one  of  the  errors  afligned  by  the  bill  of  re- 
view fhould  be,  that  by  the  ancient  rules  and 
practice  of  the  court,  the  decree  is  to  be  in- 
rolled  by  fuch  a  time,  and  yet  upon  the  face 
of  the  inrollment  it  appears  to  be  inrolled  af- 
terwards, without  any  leave  or  order  of  the 
court  for  its  being  fo  •,  for  the  day  of  fign- 
irjg  the  decree  always  appears  upon  the  face 
of  it ;  and  if  it  falls  out  that  there  is  no  order 
entered  with  the  regifter  to  inroll  the  decree 
*  nunc  pro  tunc,  how  will  fuch  an  error  or 
miflake  be  ever  cured  or  got  over ;  and  there-  There  ft  Id 
fore  it  were  to  be  wifhed,  that  all  thofe  or-  always  be  an 
ders  to  fign  decrees  *  nunc  pro  tunc,  were  en- order  when  a 
tered    with   the  regifter,    to   obviate  a  fatal  decree  is  to  be 

error  which  one  time  or  other  may  fall  out.    flSnedmmc 

J  pro  tunc. 

*  Now  for  then. 

And 
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And  much  lefs  (according  to  late  practice) 
is  ever  an  order  figned  by  the  matter  of  the 
rolls,  to  fign  and  inroll  a  decree,  when  the 
time  is  elapfed,  *  nunc  pro  tunc,  thought  a  fuf- 
ficient  reafon  for  the  lord  chancellor  to  do 
it,  becaufe  it  is  his  hand  alone  that  gives 
fan&ion  to  the  decree  •,  and  though  it  is  made 
at  the  Rolls,  this  is  nothing,  becaufe  the  de- 
cree when  inrolled  is  the  decree  of  the  court, 
a?d  the  conclufion  is,  "It  is  therefore  this 
"  day,  (viz.  fuch  a  day  and  year)  JaD^CtCO, 

"  aBjuUgeu  ana  necreea  by  the  Right 

"  Hon.  Sir  Robert  Henly,  Knt.  Lord  Keeper 
"  of  the  Great  Seal  of  Great  Britain,  and  by 
"  the  power  and  authority  of  the  high  and- 
"  honourable    court    of   chancery,    ordered, 
"  adjudged  and  decreed,  (fo  and  fo)." 

And  how  is  it  poffible  for  an  inferior  offi- 
cer (as  the  mafter  of  the  Rolls  is)  to  direct 
the    fnperior    officer  to  fign  and  inroll  the 
decree,  or  how  the  great  feal   can  juftify  the 
doing  of  this  by  any  authority  but  their  own, 
where  it  is  folely  lodged,  deferves  confedera- 
tion. 
Appeal  from       Towards  the  latter  end  of  King  Charles  the 
Chan,  to  the   firft,  the  houfe  of  lords   afferted  their  jurif- 
lords  is  upon  diclion  of  hearing  appeals  from  the  chancery, 
a  paper  pe-     wnjcri  they  do  upon  a  paper  petition,  with- 

Vaudry  v.  out  anv  writ  directed  from  the  King ;  and  for 
PanneU,2'Rol.  this  their  foundation  is,  that  they  are  the 
Abr.  318.  great  court  of  the  King,  and  that  therefore 
K-  P-  3-         the  chancery  is  derived   out  of   it,    and  by 

RoliRep1^.^^"^  tlft  a  Petuition  ^U  b™g  the 
33 l  caufe  and  record  before  them.    This  was  long 

1  Bacon'sAbr. 

584.  *  Now  for  then. 

con- 
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controverted  by  the  commons  in  the  reign  of 
Charles  the  fecond,  but  is  now  pretty  well 
fubmitted  to,  becaufe  it  has  been  thought  too 
much,  that  the  chancellor  mould  bind  the 
whole  property  of  the  kingdom,  without  ap- 
peal. 

As  to  the  execution  of  the  decree,  when 
the  decree  is  *  in  rem,  there  an  injunction 
is  awarded  by  the  decree  of  the  court,  to  put 
the  party  in  poffeffion,  which  iflues  imme- 
diately. 

.  But  when  the  decree  is  -j-  in  personam,  then 
there  is  a  writ  of  execution  of  the  decree, 
and  in  chancery  the  decree  itfelf  is  inferted 
in  the  body  of  the  writ,  and  in  the  exchequer, 
annexed  to  it. 

If  the  defendant  does  not  perform  it,  on 
affidavit  of  fervice,  and  of  the  non-perfor- 
mance, an  attachment  iffues,  fo  proclamation, 
commiffion  of  rebellion,  ferjeant  at  arms,  and 
fequeftration. 

But  if  the  fheriff  returns  §  cepi  corpus,  and  No  bail  on  a* 
lets  him  to  bail,    which  he  mould  not  do,  attachment  for 
where  the  writ  is  marked  for  the  execution  *he  noa-per- 
of  the  decree ;  there  a  fequeftration  is  granted  ^^^  °  a 
immediately,    fo   if    he   be  brought  up  by  Comyn's Rep. 
||  ha.  cor.  and  lies  by  it  in  the  Fleet,  and  will  264.  p.  145. 
not  perform  the  decree,  a  fequeftration  may  Cafesof ?»&* 
be  granted,  for  the  writ  of  execution  for  non-       '  I4-IOO» 
performance  of  the  decree,  makes  him  **  con- 
tumax  ;  and  the  ancient  way  of  punifhing  the 

*  Againft  the  eftate.         f  Againft  the  perfon. 

§  I  have  taken  the  body.  ||  Have  the  body,  a  writ 
fo  called,  becaufe  it  commanded  the  (heriff  to  have  the 
body  on  fuch  a  day  and  at  fuch  a  place,  **  In  con- 
tempt. 

con- 
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contumany  was  by  imprifonment ;  but  afar 
the  fequeftration  procefs  obtained,  then  it  was 
not  thought  enough  to  punifh  the  evil  con- 
fcience  of  the  party  by  imprifonment,  but 
likewife  to  compel  him,  where  he  appeared 
to  be  a  prifoner,  to  make  fatisfadtion*. 
When  plain-  Where  a  man  does  not  proceed  on  a  decree 
riff  mufl.  take  for  a  vear  an(j  a  day,  tne  plaintiff  muft  have 

ktehciiT**  hbpcenai  f  feire  facias,  or  bill  of  revivor, 
becaufe  the  decree,  as  well  as  the  judgment 
at  law,  after  fuch  time,  is  fuppofed  to  be  re- 
leafed,  difcharged,  or  performed,  and  there- 
fore the  defendant  ought  to  have  a  day  in 
court  to  fhew  it,  which  he  cannot  have,  with- 
out fuch  procefs. 


CHAP.    XI. 

SDf  injimSfoius,  elesiong,  fuppltca&rW, 
ana  ne  ejreat  regno^* 

Jnjunaions are  T  N  J  U  N  C  T I  O  N  S  are  of  various  kinds ; 
of  various  A  there  are  many  things  which  the  parties 
kinds.  are   injoined   from  committing    and    doing, 

which  cannot  be  here  taken  notice  of. 

*  A  motion  for  a  fequeftration  againft  a  prifoner  in  the 
Fleet,  for  not  paying  the  rents  and  iffues  of  an  eft  ate  to,  a 
receiver  appointed  by  a  decree  of  this  court,  was  denied  by 
my  Lord  Keeper  Hen'ey  ;  his  Lordjhip  being  of  opinion  y  that 
it  was  too  much  for  a  court  of  equity  to  order  double  execution. 
Note  ;  the  regifter  produced  a  precedent  of  fuch  an  order  made 
by  the  late  Lord  Chancellor  Hardvvicke,  on  a  like  occafton; 
but  his  Lordjhip  thought  the  circumftances  of  the  prefent  cafs 
*were  different:  and  this  was  bet^wten  the  Attorney  General 
And  Tancred  at  the  laft  feal  before  Hilary  term  1758. 

f  To  (hew  caufe. 

Where 
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1.  Where  tenant  for  life  is  committing  of  Where  tenant 
Wade,  in    cutting  down    young  timber,  or;ntail^a11 

.f-  1  •„  i  have  an  m- 

breaking  up  or  plowing  ancient   meadow  or:unjftiona. 
pafture,    or  doing  other  wade,  the  tenant  in  gainft  tenant 
tail  mail  have   an  injunction  upon  certificate  ^r  life. 
of  filing  of  the  bill,  and  mewing  an  affidavit 
of  wafte  committed ;  and  this  till  anfwer  and 
further  order,  for  timber  once  cut  down,  can* 
not  be  fet  up  again. 

2.  If  a  man  be  tenant  for  life  without  im-  Where  tenant 
peachment  of  wafte,  with  remainder   to  his for  ^e  with- 
firft  and  every  other  fon  in  tail,  though  by out  imPeach4- 

c   1         1      r    /    i  1  •  1      &       vment  of  wafte, 

Virtue  or  that  claule  (without  impeachment  of  frail  be  hin- 

wafte)  he  may  fell  timber,  and  alter  any  rooms  dered  from 
of  the  houfe  at  his  pleafure ;  yet  if  he  mould  doing  wafte, 
pull  down  the  houfe,  or  any  part  of  the  buildings 
thereunto  belonging,  in  fpight  of  the  heir,  the 
court  of  equity  would  injoin,  but  not  if  he  pull 
down  to  rebuild  -,  for  though  the  claufe  (with- 
out impeachment  of  wafte)  gives  an  abfolute 
property  in  the  timber,  that  then  he  may  do 
what  he  will ;  yet  he  is  but  tenant  for  life  of 
the  lands  and  houfes,  and  therefore  if  he  pulls 
them  down  in  order  to  vex  a  fon  that  has  dif- 
obliged  him,  he  acts  with  an   ill  conference, 
and  therefore  a  court  of  equity  may  injoin 
him,  becaufe  he  acts  againft  confeience*     See    c,   £af*2 
Lord  Bernard's  cafe,  Gilb.  Eq.  Rep.  127.  Pre.  $.  p.  declared 

Cb.  454.  by  the  court* 

3.  So  it  is  for  building  on  another  man's 
ground,  injunction  lhall  go  to  flay  this  new 
building  till  anfwer  and  further  order ;  and  lb 
in  the  cafe  of  flopping  up  ancient  lights  j  and 
fo  in  the  cafe  of  a  patent  to  prevent  the  prin- 
ting and  felling  of  almanacks.      But  the  pa- 

O  tent 
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tent  under  feal  is  always  produced  in   open 
_  .    A.     -    court. 

be  rdfevTd  t  *  ^  one  man  brings  an  action  at  law 
gainftapenal.againft  an  another,  and  a  bill  is  brought  for 
ty.  relief  either  againft  a  penalty,  or  to  flay  pro- 

ceedings at  law ;  in  that  cafe  the  plaintiff 
fhall  move  for  an  injunction  (it  is  never  done 
by  petition)  he  may  move  either  upon  an  at- 
tachment, or  praying  a  *  dedimus,  or  further 
time  to  anfwer. 

For  it  being  fuggefted  in  the  bill,  that  tne 
fuit  is  againft  confcience  ;  if  the  defendant 
be  in  contempt  for  not  anfwering,  or  prays 
time  to  anfwer,  'tis  contrary  to  confcience  to 
proceed  at  law  in  the  mean  time,  and  there- 
fore an  injunction  is  granted  of  courfe. 

As  this  is  the  common  and  ufual  injunction, 
fo  it  only  flays  execution  touching  the  mat- 
ters in  queftion,    and  there  is  always  a  claufe 
giving  liberty  to  call  for  a  plea  to  proceed  to 
trial,  and  for  want  of  it  to  obtain  judgment ; 
but  execution  is  flayed  till  anfwer  or  further 
order. 
Injunction  to      ^.  There  is  yet  another  injunction,  which 
ftay  trial  at     js  an  injunftjon  to  extend  to  flay  trial.     This 
is  never  granted   but  upon  notice,  as  •  where 
one  files  his  bill,  and  it  appears  to  the  court, 
that  the  plaintiff's  equity  mufl   arife  out  of 
the  defendant's  anfwer;    in  this  cafe  the  court 
will,  and  often  does  grant  an  injundlion,  and 
that  the  fame  may  extend  to  flay  trial. 
A  perpetual        6.  There   is  another    injunction,   called   a 
injunaion.      perpetual  injunction  for  quieting  a  man  in  the 
poffeffion  of  his  eflate ;  this  is  generally  either 

*  Commiflion. 

upon 
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upon  a  plain  equitable  title,  or  where  one, 
two,  or  more  verdicts  have  gone  againft  a 
man.  This  injunction  is  to  quiet  the  plaintiff, 
and  his  heirs  for  ever,  and  all  claiming  by, 
from,  or  under  him  ;  and  this  is  very  often 
granted,  and  in  many  inftaftces  the  juftice  of 
the  court  calls  for  it. 

Lord  Cowper  in  Lord  Bath  and  Sherwin's     ,  , 

cafe,  ruled  that  he  could  not  flay  trial,  if  there  1q^  preep' 
were  never  fo  many  verdicts  in  ejectment,  26i. 
where  the  title  was  merely  at  law  *,  but 
quaere  the  reafon  of  his  refolution,  becaufe  if 
the  plaintiff  at  law  be  vexatious,  and  that  ap- 
pears to  the  court,  as  it  will  after  many 
trials,  it  feems  that  the  plaintiff  at  law  pro- 
ceeds with  an  ill  confcience,  and  therefore 
will  be  injoined. 

7.  There  is  another  injunction  to  prevent  Injuntfion  to 
multiplicity  of  fuits,  as  where  many  fuits  are  Vreve^  mul- 
depending,    and  are  likely   to  happen    from  ??^al^ 
one  and  the  fame  thing.     The  court  will  here 
interpofe,  and  grant  an  injunction  ;  they  will 

direct  a  proper  iffue  to  try  the  whole,  and  all 
the  reft  fhall  be  bound  by  the  verdict,  or 
elfe  there  might  be  twenty  actions  and  as  many 
verdicts,  where  one  proper  direction  or  iffue 
ends  the  whole,  and  it  is  only  directing  one 
iffue  to  prevent  many  more. 

8.  There  are  other  injunctions  which  are 
never  denied,  as  in  an  ejectment,  where  the 
party  agrees  to  give  judgment  in  ejectment  to 
prevent  trial,  to  give  a  releafe  of  errors,  and 
to  confent  not  to  bring  a  writ  of  error;  and 
to  this  it  is  fometimes  added,  to  deliver  pof- 
feffion,  as  the  court  upon  hearing  fhall  direct. 
This  forwards  the  defendant  at  law,  and  he 

O  2  could 
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could  have  no  more,  if  he  were  to  proceed 
to  trial 
Of  diflblving  The  methods  of  diffolving  iniunftions 

injunctions  y        .  .  ,  r  °  .  , 

upon  coming  are  vanous ;  when  the  aniwer  comes  m,  and 
in  of  the  an-  the  party  hath  cleared  his  contempt  by  pay- 
fwer.  ing  the  cofts  of  the   attachment   (if  there  is 

one) ;  he  obtains  an  order  to  diffolve  *  nifi, 
and  ferves  it  on  the  plaintiff's  clerk  in  court ; 
this  order  takes  notice  of  the  defendant's  ha- 
ving fully  anfwered  the  bill,  and  thereby  de- 
nied the  whole  equity  thereof;  and  being  re- 
gularly fexved,  the  plaintiff  muft  fhew  caufe 
at  this  day,  and  the  defendant's  counfel, 
where  there  is  no  probability  of  Ihewing  caufe, 
may  move  to  make  the  order  abfolute,  unlefs 
caufe  fhewn  fitting  the  court. 

The  plaintiff  muft  fhew  caufe  either  upon 
the  merits,  or  upon  filing  of  exceptions ;  if 
upon  the  merits,  the  Court  may  put  what 
terms  they  pleafe  upon  him,  as  bringing  in 
the  money,  or  paying  it  to  the  party,  fubject 
to  the  order  of  court,  or  giving  judgment 
with  a  releafe  of  errors,  and  confenting  to 
bring  no  writ  of  error,  or  to  give  fecurity  to 
abide  the  order  on  hearing,  or  the  like ;  and 
to  this  order  is  generally  added  a  claufe,  that 
the  plaintiff  fhall  fpeed  his  caufe  to  an  hear- 


ing. 


If  the  plaintiff  mews  caufe  upon  excep- 
tions filed,  he  muft  procure  a  report  in  four 
days  of  the  infufficiency  of  the  anfwer ;  and 
if  the  motion  is  made  at  either  of  the  laft  feals 
after  Hilary  or  Trinity  term,  the  court  fome- 
times"  puts  the  plaintiff  upon  opening  the  ex- 

*  Unlefc. 

ceptitfns, 
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ceptions,  and  they  judge  whether  they  are 
material  or  not.  The  reafon  of  this  is,  be- 
caufe  the  defendant  (if  the  anfwer  fhould  be 
reported  fufficient)  hath  no  opportunity  to 
move  the  court,  till  the  feal  before  the  next 
term,  and  is  thereby  greatly  delayed.  If  the 
court  thinks  the  exceptions  material  and 
neceffary,  they  will  grant  the  motion  •,  if  other- 
wife,  they  will  deny  it,  as  the  cafe  appears; 
and  there  is,  or  at  leaft  mould  be  always 
added  this  claufe  to  the  order  (efpecially  when 
the  motion  is  made  at  the  laft  feal),  that  the 
plaintiff  fhall  procure  the  report  in  four  days, 
or  his  injunction  to  ftand  diffolved  without 
further  motion  •,  whereas  it  is  not  fo  in  open 
term,  or  at  any  of  the  feals  fave  the  laft ;  and 
this  claufe  being  added,  the  court  need  not 
hear  the  exceptions  opened,  which  oftentimes 
take  up  too  much  time. 

If  the  mafter  reports  the  anfwer  fufficient, 
it  is  a  motion  of  courfe  to  diflblve  the  injunc- 
tion *,  and  whereas  of  late  it  hath  been  doubted 
whether,  as  the  plaintiff  undertakes  to  pro- 
cure the  report  of  the  infufficiency  of  the  an- 
fwer, which  being  found  againfthim,  he  fhall 
afterwards  fhew  caufe  on  the  merits,  there 
feems  no  foundation  for  this  objection,  and 
it  would  be  the  hardeft  cafe  in  the  world  if  it 
fhould  be  fo ;  for  there  are  many  inftances 
where  the  plaintiff's  counfel  may  think  the  an- 
fwer not  full,  and  yet  may  be  miftaken ;  and 
notwithstanding  this,  the  plaintiff  may  have 
good  caufe  on  the  merits  for  continuance  of 
his  injunction,  and  he  ought  to  have  liberty 
to  do  it;  but  this  muft  be  done  on  notice 
given  to  the  other  fide ;  he  cannot  do  it  when 

O  3  the 
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the  defendant's  counfel  come  to  move  to  dif- 
folve  the  injunction,  on  the  anfwer  being  re- 
ported fufficient;  becaufe  as  this  is  a  motion 
of  courfe,  the  party  is  not  prepared  to  fpeak 
to  the  merits,  but  he  may,  and  ought  to  have 
liberty  to  do  it  on  notice  given. 

The  late  matter  of  the  Rolls,  whenever  the 
party  petitioned  to  receive  exceptions,  the 
time  for  filing  thereof  being  out,  always  added 
a  claufe,  that  it  mould  be  fo,  but  fo  as  not 
to  continue  an  injunction  •,  and  this  claufe  was 
often  wondered  at,  and  never  rightly  under- 
stood, and  is  of  late  left  out,  for  where  there 
was  no  injunction  at  all,  that  claufe  was  fu- 

If  laintiffdies  Perfluous' 

whofcYn pof-      10,  ^  ^ie  P^a^nt^  wno  hath  an  injunction, 
feffionofan    dies  pending  the  fu it,  in  ftrictnefs,   the  whole 
injunaion,  the  proceedings  are  abated,  and  the  injunction  with 
fuit  is  abated.  them .   DUt  even  in  this  cafe,  the  party  fhall  not 
take  out  execution  without  fpecial  leave  of  the 
court,  he  mult  move  the  court  for  the  plaintiff 
to   revive  his  fuit   within  a  limited  time,  or 
the  injunction  to  ftand  diffolved;  and  as   this 
is  never  denied,  fo  if  the  fuit  is  not  revived, 
the  party  tafoss  out  execution.  There  are  fome 
inftances  where  a  plaintiff  may  move  to  revive 
his  injunction;  but  as  that  rarely- happens,  fo 
it  is  rarely  granted,    efpecially  where  the  in- 
junction hath  been  before  difiblved  ;  but  where 
a  bill  is  difmift,  the  injunction  and  every  thing 
elfe  is  gone,  and  execution  may  be  taken  out 
the  next  day ;  and  this  was  never  yet  doubt- 
ed. 
Of  breaches         1 1 .  As  concerning  the  breach  of  injunctions, 
ofinjun&ions.  -lt  hath  been  0f  jate  practiced  to  commit  the 

party  on  perfonal  notice  given  him,  but  never 

on 
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on  notice  to  his  clerk  in  court  -9  but  the  old  rule 
was  to  proceed  by  way  of  attachment,  and 
it  would  prevent  daily  inconveniencies,  if  it 
were  (triply  held  to,  for  otherwife  a  man  is 
committed  and  at  once  deprived  of  his  liber- 
ty, and  cannot  move  or  petition,  but  *  in  vin- 
cutis*  unlefs  the  court  otherwife  give  leave  on 
a  petition  to  hear  him. 

12.  Whereas  by  the  ancient  rule,  where  a 
man  is  guilty  of  the  breach  of  an  injunction, 
upon  affidavit   made  thereof,   the  plaintiff's 
clerk  in  court  iflues  out  an  attachment  againft 
him  of  courfe,  he  is  arretted  thereon,  gives 
bail  to  the  fherifF,  and  enters  his  appearance 
with  the  regifter,    fo  the  court  has  hold  of 
him  ;  the  plaintiff  files  interrogatories  in  the 
examiner's  office  to  examine  him  •,  the  interro- 
gatories are  -\  verbatim  according  to  the  affida- 
vit; and   if  the  party  does   neglect  to  attend 
and  be  examined,  it  is  a  motion  of  courfe  to 
examine  him  in  four  days,  or  fland  commit- 
ted -,  if  he  confeffes   the  contempt  he   muft 
fubmit,  own  his  fault,   beg  pardon,  and  pay 
cofts ;  but  if  he  denies  it  by  his  examination, 
the  plaintiff  defcends  to  prove  it  upon,  him  ; 
he  may  crofs  examine  the  plaintiff's  witneffes, 
but  is  not  admitted  to  examine  any  one  wit- 
nefs  himfelf ;    then  the  plaintiff  moves  to  re- 
fer it  to  a  m  after,  to   fee  whether  the  party 
is  guilty  of  the  contempt  laid  to  his  charge, 
or  nQt ;  here  again  he  hath  liberty  to  be  heard, 
and  may  except  to  the  report,  and  bring  it  on 
for  the  judgment  of  the  court,   and   if  the 
court  is  of  opinion  that  he  is  guilty  of  the 

•  In  cuftody,        -J-  Word  for  word. 

O  4  con- 
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contempt,  he  muft  {land  committed  and  pay 
the  cofts  ;    but  if  the   court  is  of  a  contrary 
opinion  (which  often  happens),  he  is  acquitted 
with  cofts.     So  careful  hath  the  court  always 
been  of  depriving  a  man  of  his  liberty,  that* 
they  have  provided  all  thefe  juft  cautions  of 
his  being  heard  before   he  ftands  condemned - 
(as  in  the  cafe  of  a  commitment  he  at  once 
is) ;  and  however  neceflary  it  may  be,  to  fhor- 
ten  the  procefs  of  the  court  after  a  decree,  yet 
in  this  cafe,  which  is  only  mefne  procefs,  it  is 
hoped  the  old  rule  will  be  kept  up,  and  the 
fhort  way  of  committing  difcountenanced  as 
much  as  may  be. 

Indeed  it  hath  been  lamented,  that  after  a 

decree,    the  procefs  of  the   court  mould  be 

very  long  and  tedious   to  be  gone  through; 

and  it  hath  been  often  thought,  that  upon  an 

attachment  made  out  againft  the  parties,  and 

f!  non  eft  inventus  returned,    the   next  procefs 

ought   to   be  a  fequeftration,    or   at  lead  a 

commitment,  which  the  court   have   of  late 

fallen  into  for  breach  of  decrees ;  but  this  is 

pever  to  be  done  in  mefne  procefs. 

Of  elettions;       As  concerning  elections  to  be  made  by  the 

the  defendant  partVj    where  one  man   brings  his  action   at 

^elrberforaenhelaw  againft  another,  and  his  bill  in  equity  for 

can  oblige  the  the  fame  matter,  and  at  the  fame  time  ;  the 

plaintiff  to      defendant  muft  firft  anfwer  the  bill,  and  then 

chufe  whether  jje  fl^jj  put  t^e  plaintiff  to   his  election  in 

lie  will  ue  at  ^-^  eourt  he  will  proceed  ;  this  is  a  motion 

Jaworinequi-     r  rri         r  ii-in- 

?yo  oj  courle,  tor  the  party  to  make  his  election, 

he  has  by  the  order,  which  is  ferved  on  his  clerk 

¥  Is  not  found. 
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in  court,  eight  days  to   fhew   caufe,  why  he  Eight  days  to 
ihould  not  make  his  election.  &ew  caufe. 

If  he  elects  to  proceed  at  law,  his  bill  in 
equity  mufl  fland  difmiffed  with  cofls-,  if  he' 
elects  to  proceed  in  equity,  an  injunction 
iffues  to  (lay  proceedings  at  law.  This  elec- 
tion is  filed  in  the.  report  office,  and  figned  by 
the  plaintiff's  clerk  in  court,  and  is  the  ground 
work  and  authority  for  making  out  the  injunc- 
tion, if  -he  elects  to  proceed  in  equity. 

But  this  election  doth  not  hold  in  all  cafes, 
for  if  the  fait  in  equity  is  not  for  the  fame 
matter,  he  (hall  not  be  put  to  his  election. 
If  the  bill  is  a  bill  of  difcovery  only,  and  no 
relief  prayed,  he  fhall  not  be  put  to  his  elec- 
tion, for  perhaps  from  that  difcovery  he  may 
be  enabled  to  proceed  at  law,  and  without  it 
he  cannot. 

And  upon  this  head  there  feems  to  be  a 
plain    failure  of   juftice,   which   hitherto  has 
never  (as  we  know  of)  been  taken  into  confi- 
deration :  as  for  example,  fuppofe  the  plain- 
tiff elects  to  proceed    in  equity,  and    his  bill 
upon  the  hearing  is  difmiffed  with  or  without 
cofls,   all  the  benefit  the   defendant  (who  is 
doubly  vexed  with  it)  hath,  is  only  "to  have 
his  cofls,  and  to  plead  it  in  bar  to  any  new 
bill  brought  againfl  him  for  the  fame  matter ; 
for  a  difmiflion,  for  want  of  profecution,  upon 
an  interlocutory  order,  is  not  pleadable-,  but  a  difmiffion 
this  injunction,    for   flay  of   proceedings    at  upon  an  inter- 
law,  is  gone  by  the  difmiflion  •,  and  the  plain-  locutory  order 
tiff  in  that  cafe  is  at  liberty  to  proceed  at  law, "  .not  Plea<J~ 
which  was  never  the  intent  of  the  court  at  the 
time  of  putting  him  to  his  election ;  for  the 
order  of  election  is,  that  the  plaintiff  is  pro- 

fecuting 
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fecuting  at  law  and  in  equity  for  one  and  the 
fame  matter,  and  therefore  he  is  called  upon 
by  the  juftice  of  the  court,  to  ele£t  in  what 
court  he  will  proceed,  but  (till  he  is  not  to 
proceed  in  both  courts. 

Well  then,  he  takes  his  fate  in  equity,  and 
finds  that  court  againft  him ;  and  when  he  has 
done  there,  he  (hall  take  another  courfe  at 
law,  which  is  thought  to  be  a  great  hardfhip, 
and  it  were  wifhed,  that  by  the  wifdom  and 
juftice  of  the  court,  it  were  remedied. 

But  the  defendant  hath  remedy  in  this  cafe, 
for  he  may  file  a  crofs  bill,  and  have  a  per- 
petual injunction  at  law,  and  then,  though 
the  plaintiff's  original  bill  is  difmifled,  yet 
the  defendant  may  have  a  decree  upon  his 
crofs  bill. 

As  concerning  Stjpplicavits*. 

Offupplica-  This  is  a  writ  wholly  appertaining,  and  is 
vits,  and  when  made  out  by  Mr.  Edward  Pearfon,  the  deputy 
granted.  prothonatry  of  the  court  of  chancery.  It  is 
granted  upon  complaint  and  oath  made  of  the 
party,  where  any  fuitor  of  the  court  is  abufed 
and  ftanfls  in  danger  of  his  life,  or  is  threatened 
with  death  by  another  fuitor,  the  contemnor 
is  taken  into  cuftody,  and  muft  give  bail  to 
the  fheriff;  and  if  he  moves  to  difcharge  the 
writ  of  fupplicavit,  the  court  hears  both 
parties  on  affidavit,  and  continues  or  difcharges 
it  as  the  cafe  appears  before  them.  If  they 
order  the  contemnor  to  give  fecurity  for  his 
good  behaviour,  (for  this  writ  is  in  the  nature 

*  See  Har.  Ch.  Pradl.  232. 

of 
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of  a  lord  chief  juftice's  warrant  to  apprehend 
a  man  for  a  breach  of  the  peace),  he  muft  do 
it  by  recognizance,  to  be  taken  before  one  of 
the  roafters  of  the  court,  who  muft  be  in  the 
commiffion  of  the  peace ;  he  is  to  find  fureties 
to  be  of  his  good  behaviour.  If  he  beats  or 
aflfaults  the  party  a  fecond  time,  the  court 
will  order  the  recognizance  to  be  put  in  fuit, 
and  permit  the  party  to  recover  the  penalty, 
for  the  recognizance  is  never  to  be  fued,  but 
by  leave  of  the  court ;  but  this  proceeding 
very  rarely  or  ever  happens. 

So  if  any   fuitor  of  the  court   is  arrefted  Afaitorofthc 

.  .        .       . J    r  r    ,  c    ,     court  being 

either  in  the  race  or  the  court,  or  out  or  thearrefte(j  in° 
court,  as  he  is  going   and  coming  to  attend  court  will  be 
and   follow   his  caufe,    (for  fo  far  the  court difcharged. 
does  and  will  protect  every  man)  upon  com-   ' 
plaint  made   thereof,   fitting   the  court,  they 
will  fend  out  the  tipftaff,    and  bring  in  the 
bailiffs  and  prifoner  into  court  inftantly,  fit- 
ting the  court,  and  they  will  order  them  forth- 
with to  difcharge    him,  or  lay  them  by  the 
heels,  and  the  plaintiff  in  the   action,    upon 
complaint  and  oath   made  thereof,   will  cer- 
tainly fland  committed  •,  he  mall  lie  in  prifon 
till  he  petitions,  fubmits,  and  begs  pardon,  and  •    \ 

pays  the  coils  to  the  other  party. 

So  where  a  clerk  in  court  or  folicitor  is  com- 
mitted for  male-practice,  or  mifbehaviour  of 
his  known  duty,  after  he  hath  lain  in  cuftody 
fometime,  the  court  will  difcharge  him  upon 
petition  figned  by  him,  wherein  he  muft  beg 
pardon,  be  forry  for  his  offence,  and  pay  the 
cofts  of  the  contempt. 

As 
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As  concerning  *  ne  exeat  regno's. 

Of  ne  exeat  This  is  called  a  ftate  writ,  and  therefore  it 
regnum's.  was  faid,  it  w'as  to  be  tenderly  made  ufe  of, 
This  writ  if-  but  now  jc  :s  become  the  common  procefs  of 
foes  upon  the    fa  ^     Thg    laintjff  b    a  landing  order 

plaintitt  s  ma-  .  t        i  /-»  »      •  •  1 

king  affidavit  made  in  my  Lord  Cowper  s  time,  is  to  make 

of  the  debt  de- oath  of  his    debt,    and    the  writ    is   always 

fendantowes  marked  for  the  fum  fworn  in  the  affidavit,  in 

him,  and  that  worc]s  at  length,  and  not  in  figures,  and  the 
he  is  going  out    ,  .     <rr,  r       °      ,       ,   r      ,         .  .  c 

oftheking-     plaintiff  lwears  the  defendant  is  going  out  or 

dom.  the  kingdom,  which  if  he  mould  do,  the  debt 

V.Prax.Canc.  may  be  loft.  The  order  is,  till  anfwered  and 
for  the  form  further  order-,  and  it  was  formerly  thought, 
vol  i  1*6  ^at  uPon  tne  party's  putting  in  a  full  anfwer, 
This  writ  not  the  writ  mould  be  difcharged  •,  but  of  late  the 
difcharged  un- party  .  hath  been  obliged  to  give  fecurity  to 
til  the  party     abide  the   order  on  the  hearing,  before  the 

gives  ecunty  court  wjjj  djfcharp-e  the  writ,  which  fecurity 
to  abide  the     .         ,        .  »  '  .  ' 

order  on  the   1S  taken  by  recognizance  before  a  matter,  as 

hearing.  all  other  fecurities  are,  and  it  is  in  the  penalty 
of  what  is  fworn  due,  and  the  fherirr  takes 
bail  accordingly,  when  he  arrefts  the  party 
The  fum  due  thereon  ;  the  fum  fworn  due,  being  conftant- 
is  indorfed  on  \y  indorfed  on  the  writ,  as  a  guide  for  the 
the  back  of  meriff  t0  tafce  bail  by.  See  form  of  the  writ 
the  writ.         Hart  chpra^  22St 

As  corner  ni?tg  Infants. 

Prochienamv  No  infant  Can  brin§  a  bil1  but  hY  a  Pr0* 
fhall  pay cofts.  chien  amy,  and  he  mult  take  care  or  it,  for 

if  the  bill  be  difmiffed,  the  prochieri  amy  muft 

*  Writs  to  prevent  the  party's  going  out  of  the  kingdom. 

pay 
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pay  the  cofts  thereof.     1  Strange  708.  2  Wims* 
Rep.  297. 

Where  a  bill  is  brought  againft  an  infant,  Infants  muft 
he  muft  (if  in  town)  appear  in  court,  and  have  defend  by 
a  guardian  affigned  him,  by  whom  he    niuii^uardian% 
defend  the  fuit ;  if  in  the  country,  he  fues  out 
a  commuTion  to  affign  a  guardian,  and  put  in 
his  anfwer,  and  whether  he   pleads,   anfwers, 
or  demurrs,  ftill  it  muft  be  done  by  his  guar- 
dian ;  for  if  it  is  the  plea,  anfwer,  or  demurrer 
of  the  infant,  without  doing  it  by  his  guar- 
dian, it  will  be  irregular. 

But  where  the  infant  neglects  to  appear,  or 
to  have  a  guardian  affigned  him,  it  is  a  mo- 
tion* of  courfe  (he  being  in  contempt  to  an 
attachment)  to  pray  for  a  meffenger  to  bring 
him  into  court,  and  when  he  is  there,  the 
court  always  afligns  him  a  guardian  ;  but  it 
is  doubted  whether  this  can  be  done  agninft  a 
peer  of  the  realm,  who  is  an  infant,  and  whofe 
perfon  is  facred. 

As  to  cofts :  wherever  the  court  decrees  the 
party  to  pay  cofts  perfonally  -9  in  that  cafe  the 
m after  taxes  them,  and  the  party  proceeds  by 
a  fubpoena  and  attachment  for  recovery  there- 
of-, but  where  the  court  directs  they  fhall  be 
paid  out  of  a  real  or  truft  eftate,  they  muft  fol- 
low fuch  eftate,  and  not  the  perfon  of  the 
party.  If  the  eftate  is  fold,  the  cofts  are 
ufually  paid  out  of  the  purchafe  money,  or 
out  of  the  profits  in  the  receiver's  hands  ;  or 
if  the  party  who  is  to  pay  them,  has  furrl- 
cient  profits  in  his  hands,  the  court  will  direct 
him  to  pay  them  thereout,  or  fend  it  to  an 
inquiry  before  a  mafter,  whether  there,  is  fuf<- 
ficient  for  that  pv>rpofe  or  not 

It 
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It  is  faid  that  in  the  court  of  exchequer,  if 
a  man  brings  a  bill  for  five  thoufand  pounds, 
and  only  recovers  five  pounds,  that  the  de- 
fendant mall  pay  him  his  coils  thereout ;  but 
this  is  not  fo  in  chancery,  for  the  party  mall 
have  only  cofts  fo  far  as  he  prevails  in  his 
,N  fuit,  and  it  mail  be  referred  to  a  mafter  to  dif- 

tinguifh  the  fame-,  and  this  rule  is  founded 
upon  good  reafon,  for  if  a  plaintiff  fets  up 
four  demands,  and  only  prevails  in  one,  it  is 
unreafonable  he  mould  have  cofts  through- 
out, he  mull  pay  cofts  where  he  doth  not  pre- 
vail :  and  the  general  rule  is,  for  him  to  have 
.  his  cofts  fo  far  as  he  hath  prevailed,  and  no 
further,  and  to  lofe  all  the  reft  of  the  cofts  at 
leaft  (if  he  doth  not  pay  cofts  to  the  other 
party).  In  this  cafe  the  mafter  looks  over  all 
the  folios  of  the  bill,  anfwer,  depofitions  and 
proceedings,  and  only  allows  the  ufual  fees  of 
fuch  folios  and  proceedings  which  relate  to 
the  matter  prevailed  in,  and  no  further,  and 
the  plaintiff  lofes  all  the  reft  (as  he  ought)  for 
fetting  up  a  demand  which  he  had  no  founda- 
tion for,  and  for  harrafling  a  defendant  with- 
out any  juft  caufe. 

By  a  (landing  order  of  the  court,  made  in 
No  exceptions  my  Lord  Keeper  Wright's  time,  no  exceptions 
to  be  taken  to  were  al]0wed  to  a  report  of  taxing  cofts ;  and 

crib™02      this  ruIe   hath  ever   been  Purrued>  buc  with 
this  difference,  that  where  the  mafter  allows 

fuch  cofts,  as  ought  not  to  be  allowed,  or  are 

not  allowable  by  law ;  in  this  cafe,  the  court 

Will  fometimes  indulge  the  party  with  liberty 

of  excepting   touching   this  point  only ;  but 

this  very  feldom   or  ever  falls  out,    tho'  in 

fome  cafes  it  hath  been  done. . 

2  Where- 
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Wherever  a  clerk  in  court  or  folicitor,  pe- 
titions to  have  his  bill  taxed,  the  court  never 
refufes  it ;  but  upon  debate  it  has  been  fettled, 
that  the  court  cannot  go  fo  far  as  to  order  the 
client  to  pay  what  it  is  taxed  at :  this  mud 
be  recovered  by  action  at  law  or  otherwife,  as 
the  party  fhall  be  advifed,  and  here  it  is  tax- 
ed as  between  a  client  and  his  folicitor,  and 
not  as  between  party  and  party,  for  many  things 
are  not  allowed  upon  a  taxation  between  party 
and  party,  which  however  are  allowed  between 
a  client  and  his  folicitor. 

But  if  a  client  petitions  to  tax  his  clerk  in 
court's  or  folicitor's  bill,  he  fhall  fubmit  to 
pay  what  is  due,  and  the  court  always  puts 
this  upon  him,  and  the  order  is  drawn  up  to 
pay  what  fhall  be  found  due  on  the  taxation, 
for  it  is  unreafonable  for  the  client  to  afk  a 
favour  of  the  court,  and  then  put  his  clerk 
in  court  or  folicitor  afterwards  to  recover  at 
law  what  his  bill  is  taxed  at,  nor  hath  the  court 
any  hold  over  him,  but  where  he  fubmits  to 
pay,  and  where  the  order  is  to  pay  what  (hall 
be  found  due  on  this  taxation ;  in  that  cafe, 
the  clerk  in  court  or  folicitor,  whofe  bill  is  tax- 
ed, may  take  out  a  fubpcena  for  what  thecofts 
are  taxed  at,  and  proceed  by  way  of  attachment 
for  non-payment,  as  in  other  cafes ;  and  this  be- 
comes a  perfonal  demand  upon  his  client. 

As  concerning  fcandals  and  impertinencies, 
in  any  of  the  bills,  anfwers  or  other  records  of 
the  court,  thefe  are  always  referred  to  a  matter, 
and  the  cofts  mull  be  paid  on  which  fide  the 
report  falls. 

And  as  to  fcandals,    there  are  many  cafes  of  fcandah 
in  which,  though  the  words  in  the  record  are 

very 
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very  fcandalous*  and  highly  reflecting  upon 
the  party,  yet  the  court  does  not  think  them 
fo,  efpecially  where  they  are  material  and  tend 
to  a  difcovery  of  the  very  point  in  queftion  \ 
for  a  man  may  be  guilty  of  a  very  notorious 
fraud,  or  a  very  fcandalous  action,  as  in  the 
cafe  of  a  brokerage  bond,  given  before  mar- 
riage, to  draw  in  a  poor  woman  to  marry ; 
or  in  the  cafe,  where  a  man  is  falfly  reprefent- 
ed  to  have  a  great  eftate,  when  in  facl:  he  is 
a  bankrupt  -,  or  where  one  man  is  perfonated 
For  another,  or  in  the  cafe  of  a  common  cheat, 
gamefter,  or  (harper  about  the  town  •,  in  thefe 
and  many  other  inftances,  it  may  appear  to 
be  very  fcandalous,  and  not  fit  to  femain 
upon  the  records  of  the-  court  •>  and  yet  per* 
haps  without  having  an  anfwer  to  this  very 
matter,  the  party  may  lofe  his  right,  for  a 
fpade  is  a  fpade,  and  the  court  always  judges 
whether,  though  the  matter  may  *  prima  facie 
be  fcandalous,  it  is  of  abfolute  neceffity 
to  be  fo,  and  if  it  materially  tends  to  the 
point  in  queftion,  and  is  become  a  neceflary 
part  of  the  caufe,  and  material  to  the  de- 
fence of  either  party,  the  court  never  looks 
upon  this  to  be  fcandalous. 

But  where  the  fcandal  is  altogether  imma- 
terial, and  foreign  to  the  point  in  queftion, 
and  where  it  no  way  relates  to  the  merits  of 
the  caufe,  but  is  done  purely  out  of  pique 
and  malice,  becaufe  one  man  is  offended,  that 
another  brings  a  fuit  againft  him  ;  in  all  thefe 
cafes,  where  the  mafter  reports  it  fcandalous, 
there  the  court  will  order  the  mafter  to  ex- 

*  Atfirft. 

punge 
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punge  it  out  of  the  record,  and  give  the  party 
cofts  for  this  vexation ;  and  though  cofts  are 
only  awarded,  and  even  directed  to  be  taxed, 
yet  the  m afters  generally  allow  full  cofts,  and 
at  the  end  of  the  bill,  there  is  an  article  of 
twenty,  thirty,  forty,  or  fifty  pounds,  which 
the  party  may  be  fuppofed  to  fuffer  in  his  re- 
putation by  means  of  this  fcandal  •,  and  it  is 
difcretionary  in  the  mafier  to  allow  what  he 
pleafes  thereof,  and  they  conftantiy  make  fuch 
an  allowance  as  the  circumftances  of  the  cafe 
call  for. 

Impertinencies  are  where  the  records  of  the 
Court  are  fluffed  with  long  recitals,  or  with 
long  digreffions  of  matters  of  fac~t^  which  arc  ■ 
altogether  unneceffary  and  totally  irn material 
to  the  point  in  queftion  :  as  where  a  man  will 
tell  a  tale  of  a  tub,  where  he  fets  forth  a  long 
deed,  which  is  not  prayed  to  be  fet  forth 
*in  hac  verba,  where  he  fluffs  his  anfwer  with 
long  recitals,  which  are  nothing  to  the  pur- 
pofe ;  as  where  a  bill  of  revivor  is  brought* 
and  the  party  will  fet  forth  *  in  h#c  verba,  not 
Only  the  original  bill  and  anfwer,  but  the 
whole  proceedings  in  the  caufej  whereas  all 
thefe  being  matters  of  record,  and  of  which 
the  party  hath  once  paid  for  copies,  he  ought 
not  to  pay  for  them  over  again,  nor  is  there 
Occafion  to  fet  them  forth  over  again  *  in  hat 
verba,  of  to  make  an  unneceffary  repetition 
thereof,  for  they  ought  to  be  fet  forth  very 
concife~afrd  fhort;  as  where  a  man  brings  a 
bill  of  revivor,  grounded  upon  an  original 
bill  and  proceedings,    he  needs  to  fet  forth 

*  Literally. 


<c 
tic 
cc 


210      /  Forum  Romanum.     Chap.  It, 

no  more  thereof,  and  the  beft  drafts- men  in  the 
age  have  in  that  cafe  gone   no  further  than 
thus,  viz. 
Direaions  "  That  your  orator  in  or  about   fuch   a 

how  to  draw  «  time,  exhibited  his  original  bill    of  com- 
a  Dili  or  revi-  «  plaint  in  this  honourable  court,  to  be  relie* 
"  ved   touching  certain   matters  and  things 
"  therein  contained,  as  by  the  faid  bill  duly 
-"  filed ,  and  remaining  of  record  in  this  ho^ 
nourable  court,  appears  (and  carry   it  no 
5  further),  that  the  defendant  fuch  a  day,  put 
in  his  anfwer,  as  by  the  faid  anfwer  remain- 
"  ing  of  record  appears,  That  witneiTes  being 
"  examined,  publication  parTed,  and  the  caufe 
"  being  at  iffue,  came  on  to   be  heard  fuch 
"  a  day,  when  it  'was   ordered  and  decreed, 
"  fo  and  fo."      And  here  are  taken  in  the 
words  of  the  ordering  part  of  the  decree  very 
fhortly,  and  no  more  than  what  is  material 
to  the  revivor,  and  the  register's  recital  of  the 
bill  and  anfwer  is  wholly  omitted,  as  being 
altogether  foreign  to  the  matter  of  the  revivor; 
and  if  this  mould  be   in  the  bill  of  revivor, 
it  would  be  impertinent  to  the  higheft  degree, 
becaufe  when  a  decree  is  inrolled,  it  is  never 
done  from    the   regifter's  recitals,  which  are 
very  often  miftaken,  and  in  no  cafe  regarded ; 
for  notwithftanding  thefe  recitals,  the  bill  and 
anfwer  muft   be  always  read,  if  any  difpute 
arifes  thereon*,   and  it  is  from   the  original 
bill  and  anfwer  upon  record,  that  every  decree 
is  inrolled,  and  not  from  the  regifter's  recital 
in  the  decree,  which  in  no  cafe  is  regarded  j 
or  if  this  fhort  method  is  not  purfued  by  the 
drawer  of  the  bill  of   revivor,    yet  he  mull 
take  care  that  in  the  recital  of  the  former  pro- 
ceedings, 
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ceedings,  he  does  them  in  the  fhorteft  man- 
ner poffible  (the  fhorter  the  better),  fince  they 
Can  be  of  no  ufe   to  his  client ;    for  the  re- 
cords of  the  court  are  the  fame,  whether  truly 
or  falfely  recited,  and  from  them   alone  the 
fact  muft  be  determined ;    but  if  they  are  fet 
forth  *  in  h<ec  verba,  they  are  highly  imperii- 
nent*  and  will  be  found  fo,  and  mud  be  ex- 
punged with  colts ;  for  all  the  defendant  hath 
to  do  by  anfwer  to  the  bill  of  revivor  is,   only 
to  fet  forth,  that  he  believes  there  was  fuch  a 
fiiit,  decree*  and  proceedings,    and   refers  to 
the  records.     And  as  it  is  hard  for  the  fuitor 
of  the  court,  to  pay  colls  for  this  impertinen- 
cy,  when    he  knows  nothing  of  the  matter* 
and  it  is  altogether  the  fault  of  his  counfel  to 
fluff  the  record  with  impertinency  ;  fo  it  fome- 
times  falls  out,  that  the  court  will  pafs  a  cen- 
fure  upon  the  counfel,  who  figned  the  bill  or 
anfwer  with  this  impertinent  matter  in  it ;  and 
it  is  no  new  thing,    and  precedents  may  be 
found,  where  the  court  has  ordered  the  coun- 
fel  to  pay    the  cofls  hereof  out  of  his  own 
pocket-,    and  in  this    cafe  it  makes  counfel 
more  careful  how  they  fluff  bills  or  anfwers, 
or  other  records  with  tautology,  and  imperti- 
nency •,  and  the  fame  rule  ought  to  hold  in  ex- 
ceptions   to  a  report,  for  there    fome  counfel 
will  fign  fifteen  or  twenty  exceptions,  which 
may  entertain   the   court  two  days  or   more, 
and    perhaps  mofi  of   them   are   only  dila^ 
tory$    and  found   to   be  mofi  frivolous  and 
vexatious ;  and  they  ought  for  the  eafe  of  the 
court  to  be  difcouraged  wherever  met  with, 

■-  ■  > 

*  Literally. 
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and  the  court  is  of  neceffity,  to  take  notice 
of  the  counfel,  who  figned  fo  many  frivolous 
and  idle  exceptions. 

If  opprobrious  language  is  fpoken  of  the 
court,  it  has  always  been  thought  fufficient  to 
grant  an  attachment  *  nifi  caufa>  upon  an 
affidavit,  and  to  give  the  offender  a  day  to 
fhew  caufe;  but  where  there  are  two  affida- 
vits, 'tis  conceived  he  muft  ftand  committed 
without  more  ado,  and  anfwer  the  contempt 
*t*  in  vinculis. 

And  fo  where  any  perfon  is  affaulted  or 
abufed  in  his  fervice  of  the  procefs  of  the 
court,  the  court  will  protect  him  therein ;  and 
it  is  conceived,  that  in  this  cafe,  the  oath  of 
the  party  is  fufficient  to  ground  an  attachment 
or  commitment  againft  the  offender,  without 
any  notice  to  be  given  him  •,  for  who  is  to 
prove  the  abufe  but  the  party  abufed  ?  he 
may  attend  in  court  and  fhew  the  very  wounds 
he  hath  received  ;  and  this  abufe  is  often  done 
in  fo  private  a  manner,  that  there  is  no  way 
left  to  prove  it  but  the  oath  of  the  party  *,  and 
if  this  fhould  be  difcouraged,  no  procefs  of 
the  court  will  ever  be  ferved,  and  the  court 
are  bound  to  juftify  their  own  honour  and 
authority  in  this  particular  point. 

But  a  nobleman  or  peer  of  this  realm  may 
abufe  the  party  who  ferves  the  procefs  upon 
him  §  toties  quoties^  for  hisperion  being  facred, 
the  court  cannot  come  at  him  as  they  do 
in  the  cafe  of  a  commoner,  ||  quod  eft  du- 
rum> 

*  Unlefs  caufe.  f  In  cuftody.  §  As  often  as  he 
pltafes.         ||  Which  is  hard. 

A* 
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As  concerning  agreements,  which  are  fre- 
quently figned  by  the  parties,  their  clerks  in 
court  and  folicitors,  and  are  afterwards  defired 
to  be  made  an  order  of  court,  the  court  gene- 
rally afks  what  they  are  for,  or  whether  there 
is  no  infant  or  feme  covert  in  the  cafe ;  if 
there  be,  the  court  cannot  make  the  agree- 
ment of  the  parties  an  order  of  the,  court, 
becaufe  no  infant  or  feme  covert  can  be 
bound  thereby  ;  and  it  were  to  be  wifhed 
this  queftion  were  afked  of  the  counfel,  when 
motions  are  confented  to  in  open  court,  viz. 
That  there  is  no  infant  or  feme  covert  in  the 
cafe,  and  many  a  plaintiff  is  caught  even  at 
the  hearing  of  the  caufe,  where  an  infant  is 
defendant,  and  admits  the  equity  of  the  bill 
by  his  anfwer ;  for  notwithftanding  fiich  an 
adrrnffion,  yet  the  plaintiff  muft  prove  every 
thing  againft  an  infant  (as  if  his  whole  equity 
had  been  denied),  becaufe  an  infant  is  incapa-* 
ble  of  admitting  any  thing  whatfoever-  to  his 
prejudice,  and  the  court  is  bound  *  ex  debito 
juftiti<ey  to  take  care  of  all  infants  that  come  be- 
fore them,  becaufe  they  are  not  able  to  help  ■ 
themfelves,  to  look  after  their  rights,  as  men 
of  full  age  are,  and  therefore  the  court  is 
bound  to  do  it  of  them, 

If  a  plaintiff  who  brings  a  bill  lives  beyond 
feas,  or  if  after  the  bill  is  brought  he  goes 
beyond  fea,  and  is  out  of  the  reach  of  the 
procefs  of  the  court,  he  fhall  upon  motion 
and  affidavit  of  this  matter,  be  obliged  to. 
give  a  bond  of  forty  pounds  penalty  to  the 
two  fix  clerks,  not  towards  the  caufe^  to  an-* 


*  Oat  of  duejiufttce. 
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fwer  cofts  before  he  fhall  be  at  liberty  to  pro- 
ceed further  in  the  fuit.  It  is  conceived  this 
is  all  he  is  obliged  to  do  (though  there  be 
ever  fo  many  defendants,  who  put  in  feparate 
anfwers),  and  this  hath  been  thought  a  hard- 
ihip,  but  it  is  conceived  the  rule  is,  that  one 
forty  pounds  mall  do  for  the  whole. 

If  a  plaintiff,  who  upon  the  face  of  his 
own  bill  appears  to  live  abroad,  as  in  Smyrna^ 
India,  Z£c.  he  muft  give  fecurity  to  anfwer 
cofts,  and  if  it  is  necefTary  to  bring  a  crofs 
bill,  the  fervice  of  the  fubpcena  on  his  clerk 
in  court,  fhall  be  ordered  to  be  good  fervice 
without  the  nfual  affidavit,  becaufe  on  the 
face  of  his  bill  it  appears  he  is  out  of  the 
reach  of  the  procefs  of  the  court. 

So  where  an  action  at  law  is  brought  by 
one  man  againft  another,  and  the  plaintiff  at 
law  cannot  be  found  to  be  ferved  with  a  ful> 
poena,  upon  affidavit  made  thereof,  the  court 
will  order  fervice  of  the  attorney  at  law  to  be 
good  fervice  of  the  party,  to  compel  him  to 
appear,  and  anfwer  the  bill. 

So  where  a  man  hath  been  an  inhabitant  of 
England,  and  is  removed  or  gone  away,  fo 
as  not  to  be  found,  the  court,  on  affidavit, 
will  order,  that  leaving  a  fubpcena  at  his  houfe 
or  laft  ufual  place  of  abode,  fhall  be  good 
fervice,  without  which  there  would  be  a  total 
failure  of  juftice  •,  and  if  the  plaintiff  claims 
title  to  the  eflate  in  queftion,  the  court  will  in 
fuch  cafe  as  this  is,  appoint  a  receiver,  who 
is  to  receive  the  rents  and  profits,  and  give 
fecurity  to  account  'till  anfwer,  or  further 
order. 

So 
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So  if  a  perfon  makes  a  will  in  Jamaica  or 
Barbadoes,  or  any  of  the  Englifh  plantations, 
and  a  party  who  lives  in  England,  has  occafion 
to  bring  a  bill  here,  if  he  finds  out  that   a 
party  who  lives  abroad,  hath  given  a  letter  of 
attorney  to  a  man  in  England,  to  act  on  his 
behalf;  if  he  employs  a  proctor  hereto  prove 
the  will,  in  order  to  get  in  the  effects  of  the 
dead  man  here  in  England;    in  this  cafe  it 
hath  been  held,  that  the  fervice  of  a  fubpcena 
upon  that  proctor,   or  upon  the  perfon  who 
hath  the  letter   of   attorney  from    the    man 
abroad,  fhall  be  good  fervice,  to  compel  the 
foreigner  to  appear  and  anfwer  the  bill ;  for 
without  it,  there  would  be  a  failure  of  juftice. 
It  was  fo  held  in  the  cafe  of  a  will   made  in 
Barbadoes,  and  where  both  the  executors  lived* 
and  if  the  party  abroad  refufes  to  appear  and 
anfwer,  there  fhall   go  a  fequeflration  to  fe- 
quefter  his  effects  in  England  %  and  it  is  much 
doubted  whether  a  fequeflration  may  not  be 
executed  in  Barbadoes,  Jamaica,  or  any  of  the 
Engli/h  plantations. 

Where  a  man  is  committed  for  an  offence 
done  to  the  court  of  chancery*  it  hath  been 
faid  that  the  court  of  law  will  grant  him  an 
*  Habeas  corpus,  and  remove  him  to  their  own 
prifon  ;  but  it  is  hoped  the  authority  of  the 
fupreme  court  of  chancery  is  aot  at  fo  low 
an  ebb  as  to  endure  fuch  a  practice,  for  as  the 
offence  was  done  to  them,  another  court  can- 
not properly  judge  of  it,  and  it  is  hoped  a 
court  of  equity  will  exert  their  authority  fo. 

*  A  writ  fo  called,  becaafe  the  erppbatical  word?  of  it 
are>  have  the  body» 

P  4  far 


it 
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far  as  to  order  the  defendant  to  be  remanded 
into  the  Fleet  prifon,  and  to  direct  him  to  be 
actually  confined  within  the  walls  of  the 
prifon. 

So  it  is  where  a  man  lies  in  prifon  for  breach 

of  a  decree,  or  any   other  contempt  of  the 

court,  he  never  thinks   of  paying  the  duty, 

or    doing  juftice,    whilft  he   is  a  prifoner  at 

large,  and  hath  Ludgate-Hill  to  walk    upon ; 

and  therefore  it  is  every  day's  practice,  upon 

a  complaint  to  the  court  upon  oath,  that  the 

Where  the     Prif°ner  goes  at  large,  to  make  aa  order  that 

court  will  or-  he  fhall  be  clofely  confined,  and  actually  re- 

der  the  party  main  in  cuftody,  within  the  walls  of  the  pri- 

%o  be  clofe      fon .  anc[  many  a  man  hath  been  helped  to  his 

confmed.         jeb^  by  ^  fingje  proceecling. 

So  it  is  where  a  man  hath  a  bill  depending 
in  court,  and  falls  under  the  difpleafure  of  the 
court,  and  is  ordered  to  (land  committed. 
Here,  when  his  caufe  is  called,  if  the  other 
fide  infift  he  hath  not  cleared  his  contempt, 
nor  actually  furrendered  his  body  to  the  war- 
den of  the  Fleet  \  he  muft  do  both  thefe  things 
before  his  caufe  can  be  proceeded  in,  and  it 
muft  be  {truck  out  of  the  paper,  and  he  muft 
get  it  reftored  into  the  paper  again  as  well  as 
he  can,  but  not  till  he  hath  actually  furrender- 
ed him  felf,  paid  the  cofts  of  the  contempt, 
and  obtained  an  order  for  his  being  difcharged 
out  of  cuftody. 

So  it  is  when  a  man  is  ordered  to  ftand 
committed,  he  fhall  not  move  to  difcharge  or 
{hew  caufe  againft  the  order,  till  he  is  in  cuf- 
tody, unlefs  he  hath  leave  by  petition,  grounded 
upon  verv  good  and  ftrong  reafons  for  his  doing 

ft* 
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fo,  he  muft  anfwer  *  in  vinculis  -,  and  the  court 
often  fays,  where  is  your  client,  we  want  to 
fpeak  with  him,  let  him  be  in  cuftody,  and 
then  we  will  talk  to  him,  but  before  he  is  in 
cuftody,  he  is  in  no  cafe  admitted  to  fhew 
caufe,  but  by  fpecial  leave  of  the  court. 

Laftly,  it  were  to  be  wifhed,  that  the  num.-  See  2  Geo. 
ber  of  folicitors  in  the  court  of  chancery  was2-  c-  23- 
regulated  and  reduced,  and  that  none  mould  ^naaforthc 
be  admitted  to  practice,    but   fuch   as  have  tion^faloA" 
ferved  their  time  with  a  known  and  able  prac-  nies  and  foli-    . 
tioner,  who  will  certify  for  their  due  qualifica- citors. 
tions,  and  that  none  mould  be  admitted  to 
practice,    but  who   are  approved  of  by   the 
Lord  Chancellor  or  Matter  of  the  Rolls  for 
the  time  being  (as  at  law).     This  would  pre- 
vent multitudes  of  moft   frivolous  and  vexa- 
tious fuits  ;    it  would  at  once  break  the  neck 
of  Fleet  and  Wapping  folicitors  •,  it  would  take 
off  that  -f  odium,  that  every  broken  tradefman 
turns  folicitor ;  it  would  bring  the  bufinefs  into 
few  hands,  and  none  would  practice  but  men 
of  (kill,  who  have  had  a  regular  education  in 
their  profeffion,  and  they  would  be  fuch  perfons 
as  are  of  known  characters,  and  good  repu- 
tation  in  the  world  •,  the  fuitors  of  the  court 
would  find  their  account  in  it  -,  all  the  gentle- 
men of  England  would  be  encouraged  to  breed 
up  their  fons  this  way  -,  and  this  matter  hath 
been  often  confidered,  but  as  every  man  may 
follow  and  folicit  his  own  caufe  if  he  pleafes, 
fo  it  hath  been  thought  that  the  court  cannot 
by  virtue  of  their  own  authority   make  fuch 
an  ordinance ;  but  it  is  believed  if  fuch  a  claufe 

*  In  cuftody.       f  Reflection. 

were 
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were  offered  to  be  added  to  any  aft  of  parlia- 
ment, as  was  once  thought  of,  it  would  meet 
with,  little  oppofition  if  any  at  all. 


CHAP.   XII. 

®ome  general  ofcfertoatfoiig  on  tlje 
court  of  cjjancerp* 


A 


N  D    firft  concerning  the  bill  *  ad  fee- 
tarn. 

Clerks  Praxis  And  this  anfwers  to  the  libel  in  the  canon 
35*  law,  as  the   fubpeena  does  to  the  citation  ^ 

and  as  the  citation  in  the  canon  law,  does  not 
fpecify  the  particular  and  diftinct  caufe  of  ac- 
tion, fo  neither  does  the  fubpeena  in  equity  \ 
and  therefore  any  equitable  bill  may  be  found- 
ed on  the  fame  fubpeena,  as  any  libel  might 
on  the  citation  -,  or  (which  is  much  ftronger) 
Two  diftina  two  diftinct  bills  might  be  grounded  on  the 
bills  may  be    fame  fubpeena,  between  the  fame  parties,  for 

fhe  fubiena  different  CaufeS  '  and  in  the  bill>  the  fa6t  muft 
benveenThnea,  De  *"et  out  as  **  *s>  w*tn  a^  equitable  circum- 
fame  parties,   fiances,  and  proper  interrogatories  formed  and 

put  to  the  confeience  of  the  defendant  upon 

the  fact  and  circumftances. 
No  interroga-     gut  n0  interrogatories  can  be  put  that  do 

*°"tLfLlC  not  arife  from  fome  fact  charged  in  the  body 
asanlelrom  ■■■"■,  &        . 

a  faft  in  the  or  the  bill,  or,  it  luch  interrogatories  be  put, 
body  of  the  the  defendant  may  either  demur  to  fuch  in- 
bill.  terrogatories  as  having  no   foundation  in  the 

*  At  the  fuit  of  a  perfon. 

bill 
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bill,  or  may  omit  to  anfwer  them ;  and  if  there 
be  exceptions  for  want  of  an  anfwer  to  fuch 
interrogatories,  the  exceptions  on  a  reference 
will  be  over-ruled  with  cofts. 

Care  muft  be  taken  in  the   bill,  that  the 
plaintiff   of   his   own    mewing,   hath   not    a 
remedy  at  law,  for  that  will  be  good  caufe  of 
demurrer.     And  for  this  reafon,  as  it  is  faid, 
there  muft  be  an  affidavit  to  the  bill,  where  Affidavit 
relief  is  demanded.     But   fraud    is  properly wnere  reIief 
conufable  in  a  court  of  equity,  becaufe  it  lies^anded  ne~ 
in  the  dark,    and  is   discoverable  principally 
from  the  oath  of  the  defendant  himfelf,  and 
therefore,  tho'  an  action  on  the  cafe  lay  upon 
the  fraud,    yet  it  is   proper  for   a  bill  in  e- 
quity. 

And    it   is   a   general   rule,     that  where- Where  tte 
ever  the  matter   of  a  bill  is  merely  in  da-  ™tter  ?f ! biU 

.  ,  ,  .       J  .  r  is  merely  in 

mages,  there  the   remedy  is  at  law,   becaule  damages,  the 

the  damages   cannot  be   afcertained    by  the  remedy  is  at 

confcience   of  the  Chancellor,   and    therefore law ;  but  if 

muft  be  fettled  by  a  jury  at  lav/  ;  and  therefore frfud.^e  ™1X" 

,         •  .        1       ^,  c     1     ed  witn  tii€m» 

the  chancery  never  tries  the  *  quantum  or  theth3chancej]or 
damages  in  a  -\  quantum  damnific atus^  where  will  retain  the 
you  demur  to  the  bill,  unlefs  there  be  matter  bill  till  the da- 
of  fraud  mixed  with  the  damages.     As  if  A.  mage#s  ai"e  af- 

i_  .  jci-  r  \.    i         r      j      certamed  by  a 

brings  an   action  or  covenant  at  law  tor  da-.  ' 

mages,  and  B.  files  a  bill  for  an  injunction, 
upon  this  equitable  fuggeftion,  that  the  co- 
venant was  obtained  by  fraud  :  if  A.  files  his 
crofs  bill  for  relief  upon  that  covenant,  the 
court  will  retain  it,  becaufe  the  validity  of  the 
deed  is  brought  in  queftion  in  that  court,  and 
on  a  head  properly  conufable  there  «,  and  there- 

*  Quantity.         +  What  damages. 

fore 


22o  Forum  Romanum.     Chap.  12. 

fore  if  the  validity  of  the  deed  be  eftablifhed, 
the  court  will  direct  an  iffue  for  the  *  quantum 
of  the  damages. 

But  a  man  comes  properly  into  a  court 
of  equity,  for  the  fpecific  performance  of  a 
covenant,  becaufe  a  man  is  in  confcience  o- 
bliged  to  perform  his  own  contract  in  fpecie, 
and  therefore  the  relief  at  law  which  gives 
only  damages  for  the  breach  or  non-perfor- 
mance, is  inadequate,  and  confequently  the 
plaintiff"  is  proper  in  equity,  for  that  fpecific 
performance,  which  he  cannot  obtain  at  law, 
and  therefore  the  court  retains  fuch  bills. 
What  is  to  be     gut  ^ere  a  diftinction  is  to  be  obferved,  that 

there  is  the     w^ere  tne  common  law  would  give  the  fame 

fame  relief  in  relief  as  a  court  of  equity,  there,  if  the  de^- 

law  as  in  equi- fend  ant  would  deny  the  deed,  and  demur  to 

*]?•  the  relief,  the   demurrer  will  be  allowed ;  as 

if  the  covenant  were  to  pay  a  certain  fum,  and 

the  deed  be  denied,  the  defendant  hath  a  right 

to  try  it  by  a  jury,  and  there  being  the  fame 

relief  at  law  in  this  cafe  as  in  equity,  to  avoid 

circuity  the  caufe  ought  to   be  difmiffed  and 

left  at  law,  and  the  rather,  becaufe  equity  doth 

not  relieve  where  the  plaintiff  hath  the  fame 

relief  at  law. 

But  if  the  defendant  doth  not  demur  to  the 
relief,  but  anfwers,  and  the  deed  denied  by  the 
anfwer,  is  proved  in  the  caufe  by  two  wic- 
nefles,  the  court  will  decree  for  the  plaintiff 
on  the  hearing;  but  if  it  be  proved  only  by 
one  witnefs,  there  the  court  grants  a  leading 
order  to  try  it  at  law,  and  tften  the  parties 
come  back  upon  the  equity  referved,  becaufe 

*  Quantity. 

the 
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the  defendant  admitted  the  jurifdiction,  by 
anfwering  and  putting  it  in  iffue,  and  not  de- 
murring thereunto.  * 

But  where  the  covenant  is  not  for  the  pay- 
ment of  money,  but  for  the  doing  a  thing 
in  fpecie,  as  conveying  lands  or  executing 
deeds,  there  tho'  the  defendant  denies  the 
deed,  yet  he  cannot  demur  to  the  relief,  be- 
caufe  the  plaintiff  feeks  a  different  relief,  and  < 

is  intitled  to  other  relief  if  the  deed  be  good, 
than  what  the  law  can  give  him ;  and  there- 
fore the  defendant's  fuit  is  well  inftituted  in 
the  court  of  equity,  fmce  he  muff  come  back 
for  that  relief  to  equity  after  the  deed  is  efta- 
blilhed  by  law. 

Secondly,  where  conveyances  are  defective,  in  what  cafes 
if  they  be  upon  valuable  confideration,  a  court  the  heir  and 
of  equity  will  oblige  the  vendor  or  mortgagor  neir  in  teil 
to  make  good  the  defect,  becaufe  it  is  accor-  ftal^™ajef 
ding  to  confcience,  that  he  mould  make  good  five  convey-" 
his  own  agreement   or  contract ;  and  this  as  ance. 
well   where  there   are   covenants  for  further 
affurance,  as  where  there  are  not.     But  where 
there  is   a  defective   conveyance  without  an 
equitable  confideration,  a  court  of  equity  will 
not  oblige  him  to  make  it  good,  tho'  there  be 
a  covenant  for  further  affurance;  as  if  a  man 
makes  a  voluntary    feoffment  to  a    ftranger 
without  livery,   the  feoffor  or  his  heir  mail 
not  be  obliged  to  make  good  that  defect,  but 
it  mall  be  conftrued  in  equity  to  be  an  eltate 
at  will,  as  it  is  in  law. 

But  if  a  man  conveys  to  a  younger  fon  by 
a  defective  conveyance,  a  court  of  equity  will 
oblige  the  father  and  the  heir  to  make  it  good. 

The  father  fhall  make  it  good  whether  there 

be 
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be  a  covenant  for  further  aflurance  or  not,  be- 
caufe  the  conveyance  fhall  be  intended  a  pro- 
vifion  for  the  fon,  which  is  a  good  considera- 
tion, the  father  being  obliged  to  provide  for 
him  by  the  law  of  nature.  The  heir  fhall 
likewife  make  it  good  in  thefe  two  cafes : 
Firft,  where  there  is  a  covenant  for  further 
aflurance  binding  the  heir,  becaufe  the  heir  is 
bound  by  the  covenant :  and  fecondly,  where 
there  is  a  provifion  made  by  the  father  in  his 
life  time  for  the  heir*  or  where  he  hath  fuch  a 
provifion  by  defcent  from  the  father*  there  the 
heir  fhall  make  it  good  without  a  covenant  for 
further  aflurance  -,  becaufe  the  intention  of  the 
father  to  provide  for  his  younger  fon,  is  juft 
and  equitable*  and  therefore  the  heir  fhall  ful- 
fil it. 

But  where  the  father  conveys  to  the  fon  by 
a  legal  conveyance,  and  afterwards  fells  to  a 
ftranger  for  valuable  confideration,  but  by  a 
defective  conveyance  or  by  articles  agrees  to 
fell,  the  fon  fhall  be  obliged  to  fupply  the 
defect  in  the  fecond  conveyance,  or  to  exe- 
cute a  deed  purfuant  to  the  articles,  becaufe 
the  purchafer  for  valuable  confideration  is  to 
be  preferred  in  equity,  before  the  provifion 
for  the  fon  ;  and  the  provifion  for  the  fon  is 
efleemed  fraudulent  in  equity,  where  the  fa- 
ther afterwards  conveys  for  valuable  confider- 
ation.    Leach  v.  Dean,  Cb.  Rep.  146. 

But  if  a  man  makes  a  conveyance  to  a  fon* 
and  the  fon  fells  for  valuable  confideration, 
and  after  the  father  fells  for  valuable  confi- 
deration* the  purchafer  from  the  fon  fhall  pre- 
vail, becaufe  he  had  purchafed  for  confidera- 
tion, without  notice  of  the  father's  intention 

to 


Cliap.  12.     FokUM  RoMAKUM*  223 

to  fell  afterwards  for  value;  and  therefore  as 
he  comes  in  with  a  good  conference,  and  for 
value,  he  fhall  hold  againft  the  purchafer  of 
the  father. 

But  if  the  purchafer  from  the  fon  comes  in 
by  a  defective  conveyance,  and  the  purchafer 
from  the  father  comes  in  by  fufficient  convey^ 
ance  without  notice  of  the  fale  by  the  fon,  he 
.mall  hold  it  againft  the  vendee  of  the  fon,  be- 
caufe  both  are  equal  in  equity,  and  then  he 
who  has  the  legal  eftate  of  courfe  prevails. 

If  a  tenant  in  tail,  makes  a  conveyance  for  Chan.  Caf. 
valuable  confideration,  without  fine  or  recovery* '  7*- 
and  dies  before  the  fine  or  recovery  is  levied  L^i^-a* 
or  fufTered,  a  court  of  equity  will  not  oblige 
the  iflue  in  tail  to  make  good  that  conveyance 
by  docking  the  intail,  becaufe  the  court  of 
equity  cannot  fet  afide  the  ftatute  *  de  donis* 
which  fays  that*  f  voluntas  donatoris  objervetur ; 
nor  would  the  court  fet  up  a  new  maker  of 
conveyances  of  intail,  other  than  by  fine  and 
recovery.  But  if  the  hTue  in  tail  receives 
part  of  the  purchafe  money  in  his  father's  life 
time,  or  after  his  death,  or  if  he  had  joined  in 
the  deed  with  his  father,  or  covenanted  for 
further  aflurance,  a  court  of  equity  would 
oblige  him  to  make  it  effectual  by  fine  and 
recovery. 

But   if  tenant  in  tail   covenants   for  valu-  Ch.  Caf.  294; 
able  confiderations  to  levy  a  fine,  and  is   de--2  Vent.  35©* 
creed  to  do  fo  by  a  court  of  equity,  but  dies 
before  the  fine  is  levied,  his  ifiue  is  bound  by 
the  decree,  and  mall  be  compelled  to  levy  the 
fine.     And  the  reafon  is,   becaufe  the  court 

*  Of  gifts.        f  The  donor's  will  fhaU"be  obferved, 
I  ©f 
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of  equity  would  have  decreed,  that  whenever 
the  matter  of  the  eftate    receives  money,  hi« 
heirs  mould  have  conveyed,  if  that  would  not 
have  introduced  a  new  manner  of  conveying 
of  eftates  tail.     For  a  court  of  equity  would 
not  have  diftinguiihed  whether  the  conveyance 
was  by  fine  or  recovery,  when  price  was  paid, 
or  by  deed  under  hand  and  feal  only  •,    [For 
livery  was  as  eflfential  to  pafs  a  fee  at  common 
law,  as  the  recovery  was  to  pafs  the  tail,  and 
yet  the  court  of  equity  difpenfed  with  the  cere- 
mony of  livery  where  price  was  paid  for  the 
intail.]     if  it  had  not  been  for   this   incon- 
venience, that  it  would  have  introduced  a  new 
manner  of  conveyancing  of  intails.     And    as 
copy-holds   were  conveyed  by  furrender,    fo 
intails  were  conveyed  by  fine  and   recovery, 
and  they  have  never  changed  the  methods  or 
inftruments  of  conveyancing  of  thefe  eftates^ 
And    it  would  have  altered  the  very  method 
of  conveying  the  intail,  if  the  heir  mould  be 
bound  fpecifically  to  perform  the  covenant: 
becaufe   no  purchafer  would    have    troubled 
himfelf  with  a  fine  or  recovery,  if  when  the 
iflue  in  tail  had  molefted  him,  he  might  have 
reforted  to   equity,  and   had  an  injunction  or 
other  relief  there  •,  and  the  King  would  have 
loft  a  great  perquifite  by  the  fines  on  the  writs 
of  entry,  and    in    fines   for  alienation,  if  any 
other    method  of   conveying  eftates  tail   had 
been  eftablifhed.     But   none  of  thefe   incon* 
veniencies  will  enfue,  where  they  inftitute  a  luit 
in  the  life  time  of  the  tenant  in  tail,  and  obtain 
a  decree  againft  him  to  levy  a  fine  and  fufTer  a 
recovery.     For  there  it  appears  that  the  pur- 
chafer doth  not  truft  to  any  other  conveyance 

than  i 
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than  a  fine  or  recovery  from  tenant  in  tail^ 
when  he  comes  in  his  life  time  to  oblige  him 
to  execute  them.  And  the  original  equity 
of  the  purchafer  is  not  altered  by  the  acci- 
dent of  the  death  of  tenant  in  tail,  but  the  D  .  R  . 
ifllie  fhall  be  bound  to  make  it  good  accor-  juriSQ3?  nL 
ding  to  the  maxim,  *  qui  decretum  habet  ad 
rem  recuperandum^  ipfam  rem  videtur  habere. 

And  it  feems  that  the  heir  in  tail,  tho5 
not  heir  to  the  covenant,  and  the  remainder 
man  alfo  will  be  bound  by  the  decree  againfl 
the  then  tenant  in  tail,  becaufe  it  is  a  decree 
•f  in  rem^  and  not  merely  §  in  ferfonam  -,  and 
therefore  whoever  comes  after  the  perfon  who 
fold,  and  who  at  the  time  of  the  fale  had  the 
entire  dominion  over  the  land,  (hall  be  bound 
by  the  decree  that  affecls  the  land  itfelf.  But 
quaere. 

But  it  was  fettled  in  the  cafe  of  Sangon  and  HKcafe&e«* 
Williams^  adjudged  the  fifth  of  February  T2th;       Coven] 
of  Queen  Anne^  that  where  tenant  in  tail  for  try,  Gilb.  Ecj. 
valuable    confideration    mortgages  his    eftate  Rep.  164. 
without  levying  a  fine,  or  fuffering  a  recovery, 
and  a  bill  is  exhibited  againft  tenant  in  tail  to 
dock  the  intail,  and  decreed  accordingly  •,  up- 
on which  tenant  in  tail  is  taken  up,  and  dies 
in  prifon,  and  afterwards  a   bill  is  preferred 
againft  the  heir  in  tail  to  execute  that  decree 
upon  him ;    but  the  plaintiff's    bill  was    dif- 
miffed,  both  by  the  mailer  of  the  Rolls,  and 
upon  a  re-hearing,    by  the   Lord  Chancellor,  Statute  de 
becaufe    the  ftatute  \\de  donis  conditionalibus^0™*^?^* 

court  of  equ.r^ 

ty. 
*  He  who  hath  a  decree  for  the  recovery  of  an  eftate,      J 

\t  looked  upon  to  be  in  pofleflion  of  the  eftate. 

f  Againft  the  eftate.         §  Againft  the  perfon. 

P  Of  conditional  gifts,  or  gifts  in  tail. 

Q^  binds 
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binds  the  court  of  equity,  fo  that  they  can- 
not decree  *  in  remy  contrary  to  the  ftatute, 
fince  the  court  of  equity  is  bound  by  the  fta- 
tute, as  well  as  a  court  of  law  •,  and  therefore 
they  could  only  decree  againft  the  tenant  him- 
felf,  and  not  againft  the  heir ;  for  though  a 
tenant  in  tail  may  creep  out  of  the  ftatute  by 
a  recovery,  yet  there  the  ftatute  is  legally 
avoided,  by  a  title  paramount ;  and  this  ficti- 
tious title  is  allowed  to  prevent  perpetuities  § 
but  where  the  eftate  tail  is  not  legally  avoided, 
the  court  of  equity  will  not  pretend  to  fet 
afide  the  operation  of  the  ftatute,  by  their 
Gilb.Eq.Rep.  decree  *  a°d  this  was  allowed  to  be  the  true 
$60.  doctrine  in  the  cafe  of  Coventry  and  Coventry. 

But  there  is  no  doubt  that  if  a  tenant  in  tail 
of  a  copy-hold  mould  fell  his  copy-hold  for 
money,  and  die  before  the  furrender,  a  court 
of  equity  will  decree  the  heir  in  tail  mould 
convey,  becaufe  the  tntail  of  a  copy- hold  is 
at  common  law,  and  not  within  the  ftatute 
"f*  de  donisy  and  therefore  the  want  of  a  furren- 
der will  here  be  fupplied  as  well  as  livery. 

But  if  there  be  tenant  in  tail'  in  equity,  as 
of  a  truft,  err  under  an  equitable  agreement, 
and  fueh  tenant  in  tail  bargains  and  fells  the 
land  for  money,  without  fine  or  recovery, 
this  fhall  bind  his  ififue,  becaufe  the  ftatute 
f  de  donis  doth  not  extend  to  it,  being  an  intail 
in  equity,  and  this  being  a  creature  of  the  court, 
the  perfon  that  is  matter  of  it,  fhall  in  equity 
bind  any  perfon  deriving  under  him.  Norcliffev* 
.  Worfell,  Nelf  Ch.  Rep.  Temp.  Finch  128.  Cb. 
Caf  234.  3  Ch.  Rep.  29,     North  v.  Champer* 

*  Againft  the  eftate.        f  Of  gifts. 

n&on 
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noon,  Eq.  Abr.  256.  p.  3.  258.  D.  p.  1.  2  Ch. 
Caf.  63*  78.  F<?r#.  13.  Sayle  v.  Freeland,  Eq. 
Abr.  345.  p.  15.  2  Vent.  350.  See  alfo  the 
cafe  of  Coventry  and  Coventry,  Gilb.  Eq.  Rep, 
160.  this  diftindion  affirmed. 

But  if  tenant  in  tail   of  a  truft  in  equity  chan  q^ 
comes  to  the  court  for  a  fpecific  execution  of  234. 
the  truft*  and  defires  that  it  may  be  executed  2  Chan.  Caf, 
to  him  in  fee ;   though  he  be  matter  of    the  61^ 
eftate,  yet  the  court  will  not  decree  it  to  him  2  ^  ° 

in  fee,  becaufe  that  would  be  an  injury  to  the 
remainder  man*  infomuch  as  there  is  a  hazard 
that  the  tenant  in  tail  may  die  before  the  intail 
be  docked  by  the  recovery.  And  fo  it  is  if 
money  be  devifed  to  be  laid  out  in  land,  and 
to  be  fettled  in  tail  with  a  remainder  over,  if 
the  tenant  in  tail  applies  to  equity  for  the 
money,  he  cannot  have  it  without  the  confent 
of  the  remainder  man,  becaufe  the  money  is 
confidered  in  equity  as  land  ;  and  as  equity 
cannot  bar  the  remainder*  upon  an  intail  of 
lands  without  a  recovery,  fo  neither  can  they 
decree  the  abfolute  property  of  money,  with- 
out the  remainder  man's  confent :  and  if  he 
doth  not  confent*  you  take  away  the  hazard 
he  has  of  obtaining  the  money  in  cafe  the 
tenant  in  tail  mould  die  before  the  purchafe 
made,  or  after  the  purchafe  made,  and  before 
the  recovery  fufFered. 

And  here  by  the  way  we  may  take  notice  if  tenant  In 

that  it  hath  been  the  opinion  of  equity  men,  tail  of  a  truft 

that  if  tenant  in  tail  of  a  truft  contract  debts  eftate  contrafts 

that  will  afFeft  lands,  as  if  he  mortgages  thedebtsb>r.m,or^ 

truft  eftate,  or   confefles  judgment  and  dies  ment  after  jf. 

* poft  prolem  fufcitatam :  that  the  court  will  de-  fue  born,  it 

binds  the  iff>;e 
*  After  ifiue  bom,  and  remainder 

Q^  2  cree 
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cree  fuch  debts  to  be  paid  out  of  the  trufl 
eftate  in  favour  of  creditors,  againft  the  iffue 
in  tail,  or  the  remainder  man  •,  becaufe  they 
conftrue  their  own  creature  as  a  fee  fimple 
conditional  before  theftatute  *  de  donis,  which 
became  abfolute  by  the  having  iffue,  and  the 
donee  thereby  had  the  power  of  alienation 
over  it. 

Having  thus  faid  how  far  the  tenant  and 
heir  and  heir  in  tail  mall  make  good  a  de- 
fective conveyance,  the  next  thing  to  be  con- 
fidered  is  how  far  the  aflignee  of  the  perfoa 
making  fuch  defective  conveyance  mould  be 
obliged  to  make  them  good. 

And  here  in  the  firft  place,  if  a  man  makes 
a  defective  conveyance  as  a  mortgage  by  feoff- 
ment without  livery,  and  after  mould  convey 
to  a  purchafer  for   valuable  confideration  by 
an  effectual  conveyance    without  notice,  the 
fecond    lhall   undoubtedly    prevail:    becaufe 
he  hath  both  law  and  equity,  and  there  the 
title  at  law  muft  prevail,  there  being  no  equity 
to  fet  it  afide. 
The  original       But  where   A.  takes  a   mortgage  by  a  de- 
fecurity  of  a    fective  conveyance,  as  by  a  feoffment  without 
ft  K        ^vei7>  and  the  mortgagor  borrows  money  of 
perfon  but     &'  uPon  bond  only,  and  B.  afterwards  obtains 
after  judgment  judgment  againft  the  mortgagor,  and  fo  ex- 
it is  againft  the  tends  the  mortgaged  lands,  there  a  court  of 
eftate.  equity  will  relieve  J.  and  oblige  B.  to  fupply 

the  defect  of  livery  in  the  mortgage.  For  in 
this rafe  B:  was  only  a  bond  creditor,  and  his 
original  fecurity  was  only  -j"  in  perfonam,  and 
therefore  when  he  betters  his   fecurity  by  a 


*  Of  gifts.        f  Againft  the  perfon. 
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judgment  *  in  rem,  yet  this  mall  be  only  a 
lien  on  the  land,  as  it  was  in  pofTefiion  of  the 
mortgagor  or  his  heir  -,  and  that  is  fubfequent 
to  a  mortgage  defective  at  law,  but  which  was 
good  in  equity.  And  they  keep  them  bound 
in  a  court  of  equity  to  make  good  the  defec- 
tive conveyance.  And  there  is  a  manifeft  dif- 
ference between  this  and  the  common  cafe 
where  a  man  mortgages  land  to  A.  and  after- 
wards to  B.  and  afterwards  to  C.  without  no- 
tice; there  C.  having  honeftly  taken  the  land 
as  his  pledge,  has  a  title  to  the  land  itfelf, 
and  therefore  he  might  take  in  the  title  of  A. 
to  ftrengthen  and  corroborate  his  own  -,  tho* 
by  that  means  he  crouds  out  B.  for  he  that 
hath  an  honed  title  to  the  land,  may  take  in 
a  precedent  title  to  fecure  his  own,  but  he  that 
has  no  title  to  lands,  as  the  bond  creditor  had 
not,  cannot  fubfequently  fecure  that  money 
by  judgment,  fo  as  to  croud  out  a  perfon  that 
had  a  title  to  the  land  itfelf.  For  the  forming 
a  legal  title  to  the  land  by  the  judgment  on 
the  bond,  which  was  originally  a  perfonal  fe* 
curity,  is  grafping  at  land,  which  then  in  a 
court  of  equity  belonged  to  another,  and 
therefore  he  muft  enjoy  them  fubject  to  the 
equity.  For  the  court  of  equity  will  not  fuffer 
the  perfon  that  originally  lent  upon  the  fe- 
curity  of  land,  to  have  the  fecurity  deftroyed 
by  one  that  did  not  lend  upon  that  fecurity* 
fince  a  court  of  equity  would  not  let  a  fub- 
fequent lender  on  the  land,  with  notice,  de- 
ftroy  or  take  place  of  fuch  defective  convey-* 

*  Againli  the  effote. 
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ance  •,  and  if  fuch  defective  mortgagee  had 
the  deeds,  the  fecond  lender,  muft  necefTarily 
have  notice,  fince  without  the  deeds,  a  title 
could  not  be  made  out  to  the  fecond  lender. 
And  the  bond  creditor  coming  in  on  the  per- 
fonal  fecurity,  to  whom  no  notice  could  be 
given,  and  whofe  perfonal  fecurity  did  not, 
in  its  own  nature,  require  a  fight  of  the  deeds, 
ought  not  therefore  to  be  in  a  better  condition 
than  a  fecond  mortgagee,  coming  in  with  no- 
tice. And  if  this  mould  be  allowed  in  a 
court  of  equity,  if  there  were  a  defective 
mortgagee,  or  purchafer,  tho'  always  in  pof- 
feflion  of  the  lands,  yet  if  the  vendor  had  any 
debts,  by  bond,  or  fimple  contract,  prior  in 
time  to  fuch  purchafe  or  mortgage,  he  might 
by  confefllng  judgment  to  fuch  creditor,  fubfe- 
quent  to  fuch  purchafe  or  mortgage,  avoid,  or 
poftpone  his  own  mortgage  or  fale.  For  thefe 
reafons  equity  hath  obliged  the  bond  creditor 
who  obtained  judgment  and  extended  the  mort- 
gaged land,  to  fupply  the  defect  in  the  mort- 
gage or  purchafe,  and  gives  injunctions  to. 
put  the  mortgagee  or  purchafer  into  the  pof- 
feffion  of  the  land. 

But  if  A.  makes  a  defective  mortgage  to 
B.  and  A.  continues  in  pofferTion,  and  after- 
wards gives  a  bond  to  C.  with  warrant  of  at- 
torney, to  confefs  judgment,  and  C.  enters 
judgment  immediately  •,  there  it  fhould  feem 
that  the  bond,  warrant,  and  judgment,  are  to 
be  looked  upon  as  one  act,  and  that  C.  had 
the  land  originally  in  view  for  his  fecurity ; 
and  there  B.  cannot  have  relief  againft  C.  up- 
on the  defective  conveyance,  in  a  court  of 
equity. 

Where 
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Where  an  agreement  relating  to  lands,  is  2  Ch.  Caf. 
not  reduced  into  writing,    according  to   thel35ti36»- 
ftatute  of  frauds  and  perjuries,  the  court  of 
equity  cannot  relieve  or  compel  the  perfor- 
mance of  that  agreement,  becaufe  the  ftatute 
was  made  on  purpofe  to  prevent  thofe  agree- 
ments  being  carried    into  execution,    where 
there  was  no  writing.     Yet  if  an  agreement  Aparolagree- 
be  made,  tho'  not  in  writing,  and  the  party  ment,  if  partly 
by  whom  it  was  made,  receives  all,  or  part  executed,  not 
of  the  money,  equity  will  compel  a  fpecificw,thin  ^efta- 
performance  of  the  whole  agreement  •,  becaufe 
this  is  out  of  the  ftatute,  which  defigned  to 
defeat  fuch  agreements  only,  no  part  whereof 
was  carried  into  execution,  and  fet  up  merely 
by  parol.     For  that  was  the  occafion  of  fraud 
and  perjury,  that  perfons  ufed  to  fwear  verbal 
agreements   upon  others,    and  by   fuch  falfe 
oaths  charge  the  parties  in  equity  to  perform 
fuit,     tho*    the    agreements  had   never  been 
made ;  and  therefore  the  mere  parol  proof  of 
fuch  agreement,  concerning  lands,  cannot  be 
admitted  in  a  court  of  equity.     But  where  the 
price  is  paid,  there  it  doth  not  ftand  upon  the 
parol  proof  of  the  agreement  only;  but  upon  No  parol  proof 
the  execution  of  part  of  the  agreement,  which  of  an  agree- 
is  the  evidence  that  the  agreement  was  really  mentco"cern_ 

1  i     1  r  t  ••        1        «  r       wg  Jand  not 

made ;  and  therefore  there  is  the  fame  realon  educed  into 
that    the  phintifT  in    equity  fhould  have  the  writing,  to  be 
land  for  his  money,  as  there  is,  that  every  per- Emitted, 
ion  ihould   deliver  the  goods  where  he  hath 
received  the  money  for  them. 

But  here  it  may  be  doubtful  in  fome  cafes,  What  is  a 
what  fhall  be  a  proof  of  the  receipt  of  the  Proof  of  thc 
money   by   the  defendant.      Thus  far  feerns  recelP*  cf 

f        *  r\  money. 

.    vi.  4  certain,  2  ch;n%  Ca£ 
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certain,  that  if  the  defendant  in  his  anfwer, 
confefTes  the  receipt  of  the  money  for  the 
purpofe  in  the  bill,  or  if  he  denies  the  money, 
and  it  be  proved  upon  him  by  writing,  as  by 
letter  under  his  hand,  or  other  written  evi- 
dence, he  fhall  be  obliged  fpecifically  to  per- 
form the  whole  agreement,  becaufe  he  hath 
carried  part  into  execution. 

But  if  the  defendant  confefTes  the  receipt 
of  the  money,  but  fays  that  he  borrowed  it 
from  the  plaintiff,  and  that  he  did  not  receive 
it  in  execution  of  that  agreement,  there  he 
turns  the  proof  of  the  agreement  upon  the 
plaintiff,  and  then  it  mould  feem  that  the 
plaintiff  fhould  prove  by  fome  written  evi- 
dence the  receipt  of  the  money  by  the  de^ 
fendant  for  the  purpofe  in  the  bill,  or  prove 
the  agreement  itfelf  by  fome  wrriting.  But 
if  the  plaintiff  can  only  prove  the  agreement 
for  the  fale,  or  the  receipt  of  the  money  in 
execution  of  the  agreement,  merely  by  parol 
evidence,  this  will  not  be  fufficient  to  (tt  up 
fuch  agreement  by  the  ftatu re,  becaufe  fuch 
parol  evidence  is  excluded  by  the  ftatute  ;  be- 
caufe the  parol  is  not  applied  to  the  bargain, 
but  to  the  acl  of  receiving  the  money,  which 
if  proved  to  be  received  as  purfuant  to  the 
bargain ;  then  the  acl:  of  receiving  is  a  fur- 
ther evidence  of  the  bargain  than  the  parol 
proof  of  fuch  bargain  only,  and  the  proof  of 
the  agreement  ftands  upon  the  acl:  of  recei- 


ving. 


Vent.  361.  But  if  A.  buys  lands  with  the  money  pf 
B.  there  is  a  refulting  truft  to  B.  arifing  by 
operation  pf  law,  which  the  ftatute  doth  not 

extend 
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extend  to,  and  if  the  defendant  confefTes  the 
receipt  of  the  money  for  that  purpofe,  or  if 
the  plaintiff  can  prove  it  by  parol  evidence, 
it  is  fufficient;  for  the  application  of  money 
under  a  truft  makes  the  lands  purchafed  by 
the  money  fubjecl  to  the  truft,  and  fo  excep- 
ted by  the  ftatute. 

But  more  of  this  in  the  Lex  Pratoria  under 
their  proper  heads. 
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Lex  Pretoria. 

TH  E  Lex  Pretoria  contains  the  rules 
that  govern  in  a  court  of  equity. 
How  this  court  began  and  was 
eftablifhed  is  already  confidered  in 
the  Forum  Romanum:  what  are  the  proper 
heads  of  relief  remain  to  be  treated  of,  and 
they  may  be  reduced  to  thefe : 

j/?,  Specific  performances  of  agreements. 

2dly9  Portions.  1  m.   r  a    c  , 

J    t-      ,       f  Thefe  are  treated  or  to* 
3dly,  frauds.     ^  her 

^thly^  Powers.   >>     B 

$tbly9  Wills,  executors,  adminiftrators,  de* 

vifes  and  legacies. 

jFfrff ,  of  fpcn'fic  performances  of  agree* 

mentis* 

AT  the  common  law  every  covenant  and 
agreement  was  but  perfonal,  where  there 
was  no  proper  conveyance  to  transfer  the 
right  of  the  thing  itfelf,  and  being  only  a  per- 
fonal covenant,  when  it  was  broken,  the  cove* 
nantee  could  only  recover  damages.  Thus  if 
a  man  covenanted  to  fettle  his  lands  upon  mar* 
riage,  or  to  convey  them  for  valuable  confider* 
ation,  the  covenantee  could  only  recover  da* 
mages  at  law  for  the  breach  of  fuch  covenant, 
but  had  no  remedy  for  the  fettlement  of  the 

thing 
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thing  itfelf.  This  was  thought  imcompetent, 
becaufe  the  party  who  had  entered  into  the 
covenant,  was  obliged  in  confcience  not  only 
to  make  compenfation  for  the  breach  where 
he  could  not  perform,  but  alfo  actually  to  per- 
form where  it  was  in  his  power  fo  to  do ;  and 
therefore  the  court  of  equity  deals  with  the 
corrupt  confcience  of  the  party  where  he  re- 
fufes  to  perform  what  is  in  his  power.  And 
fince  a  court  of  equity,  where  a  man  bargains 
to  do  a  thing,  in  confcience  and  juftice  looks 
upon  it  as  a  thing  already  done  and  performed, 
therefore  their  decree  is  not  only  *  in perfonam 
but  -f  in  rem,  and  binds  the  right  of  the  thing 
itfelf;  fo  that  all  perfons  coming  in  ^pendente 
lite,  or  after  a  decree,  are  bound  by  it ;  and  if 
ifc  were  not  fo,  the  remedy  of  a  court  of  equity 
would  go  but  little  further  than  that  of  a  court 
of  law,  for  that  is  *  in  perfonam :  therefore  to 
make  the  remedy  adequate  to  the  mifchief,  the 
court  of  equity  does  that  which  a  man  in 
honefty  and  confcience  ought  to  do;  that  is, 
fettles  the  eftate  itfelf  in  purfuance  of  the  co- 
venant. 

If  a  man  is  divorced  from  his  wife  for  adul- 
tery and  marries  another,  and  enters  into  an 
agreement  upon  fuch  marriage,  a  court  of 
equity  will  fpecifically  perform  it,  becaufe  it 
is  a  marriage  according  to  the  ehriftian  law ; 
and  therefore  fuch  agreements  as  are  made 
upon  fuch  marriage  ought  to  be  eftablifhed 
\\in  foro  confeientia.  For  tho5  fuch  marriage 
be  a  nullity  by  the  common  law,  upon  political 


*  Againft  the  perfon.         -f  Againft  the  eftate. 
§  Fending  the  fuit.         ||  In  a  court  of  confcience. 
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reafons,  left  marriages  mould  be  difiblved  by 
frequent  adulteries,  yet  fince  they  are  not 
againft  the  law  of  God,  fuch  agreements  up- 
on fuch  marriages  are  not  contrary  to  natural 
juftice,  nor  *  mala  in  fe,  and  therefore  they 
ought  to  be  eftablifhed  in  a  court  of  confcience ; 
and  there  is  a  meritorious  caufe  in  this  agree- 
ment, fi nee  the  woman  gives  up  her  perfon  to 
the  man,  and  likewife  her  fortune. 

If  an  agreement  be  made  before  marriage 
by  way  of  articles,  and  afterwards  be  for- 
mally drawn  up  before  marriage  by  way  of 
fettlement,  and  any  thing  in  the  original  agree- 
ment be  omitted,  it  is  prefumed  f  prima  facie 
to  be  waved,  unlefs  it  can  be  proved  to  be 
left  but  or  omitted  by  fraud  or  miftake ;  but 
if  articles  be  made  before  marriage,  and  the 
marriage  takes  effecl:,  and  afterwards  a  fettle- 
ment be  made  and  any  thing  be  omitted,  there 
it  cannot  be  prefumed  to  be  waved,  becaufe 
that  cannot  be  after  marriage. 

If  a  man  by  his  anfwer  owns  to  have  made  rroy  ??  Tr 
a  compleat  agreement,  tho  fuch  agreement  be  20g 
not  in  writing,  yet  the  court  of  equity  will  carry  Eq.Abr.  19. 
it  into  execution.  For  the  (a)  ftatute  of  frauds  p-  3- 
and  perjuries  was  defigned  to  hinder  fraudu-2E^A.br- 47- 
lent  and  furreptitious  agreements,  and  not  tojV*'111111"* 
vacate  bargains  that  were  fairly  and  honeftly^j2Qfjari2< 
made.     For  in  thefe  cafes  the  party  is  bound  c.  3, 
in  a  court  of  confcience  not  to  take  advantage 
of  the  want  of   any  folemnities,  whether  im- 
pofed  by  common  or  ftatute  law.     But  if  the 
defendant  infifts  in  his  anfwer,  either  that  the 
bargain  was  fraudulent  or  not  compleat,  but 

*  Evils  of  themfelves.         f  At  firft. 
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merely  a  communication  for  the  terms  to  be 

further  fettled,  there  he  may  plead  the  ftatute* 

and  it  mail  be  allowed.     For  in  the  firft  cafe 

where  he  acknowledges  the  bargain  to  be  com- 

B    ds  v        P*eat  anc^  not  fraudulent,  ne  ought  to  wave 

Amhuft.        tfte  benefit  of  the  ftatute,  for  no  honeft  man 

Eq.  Abr.  20.  mould  infill  on  the  want  of  folemnities  where 

p.  6. 21.  p.  8.  he  has  made  a  fair  bargain.     But  where  he  in- 

PrchCRe4°Z  ^s  e^^er  t^iat  ^e  bargain  *s  not  made  or 
284.  CP  fraudulently  made,  there  he  may  infill  on  the 
ftatute.  For  where  the  plaintiff  in  equity  does 
not  take  fecurity  in  the  legal  folemnities  of 
contracting,  he  is  at  the  mercy  of  the  defen* 
dant's  oath.  Only  there  is  this  difference, 
that  if  the  defendant  denies  the  bargain,  then 
the  plea  muft  be  allowed,  for  the  plaintiff  can 
prove  nothing  but  a  written  bargain,  and  that 
appears  by  his  bill  he  cannot  do  -,  but  if  the 
defendant  allows  the  bargain  to  be  complcat, 
but  fraudulent,  there  the  benefit  of  the  plea  is 
to  be  referved  to  the  hearing,  becaufe  the 
fraud  is  flill  *  fubjudice  and  in  iffue  5  but  if 
he  allowed  the  bargain  to  be  compleat,  and 
does  not  infift  on  any  fraud,  then  there  can  be 
no  danger  of  perjury,  becaufe  he  himfelf  in 
his  anfwer  has  owned  the  agreement,  and 
taken  away  any  neceffity  of  proving  it.  Limond* 
fin  v.  Sweed,  Gilb.  Eq.  Rep.  35.  Pre.  Cb.  208/ 
374.  Eq.  Abr.  ig.p.  3.  Vern.  151,  159.  iVerrt* 

373- 
Seagood  v.  If  an  agreement  be  by  parol  and  not  figned 

Meale,  Pre.  by  tne  parties,  or  fome  one  lawfully  authori- 
CE  5Ab  zec*  ky  tncm,  if  fuch  agreement  be  not  con- 
p.  20.  foiled,  as  is  faid,  in  the  anfwer*  it  cannot  be 

*  In  eontefh 

» 
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carried  into  execution,  but  if  it  be   carried 
into  execution  by  one  of  the  parties,  and  fuch 
execution   be  accepted  of  by  the  other,  he 
who  accepts  it  muft  perform  his  part.     As  if 
A.  fells  his  eftare  to  B.  by  parol  for  one  thou- 
fand  pounds,  if  A.  accepts  the  one  thoufand 
pounds,    or  any  confiderable  part  of  it,    he 
muft  convey  his  eftate  to  B.  for  otherwife  it 
is  a  fraud  to  accept  the  money  of  5.  and  not 
convey  it.     And  it   could  never  be  the  in-  ' 
tent  of  the  ftatute,  (which  was  to  hinder  bar- 
gains from  being  fworn  upon  men  that  they 
never  made)  that  men  fhould  take  advantage 
of  not  compleating  bargains  which  they  had 
made,  and  which  were  actually  performed  to 
them  -,  for  when  there  is  a  performance,  the 
evidence  of  the  bargain  does  not  merely  lye 
upon  the  words,  but  upon  the  fact  performed, 
of  which  they  have  reaped  the  advantage :  and 
it  is  perfectly  unconfcionable  that  the  party 
who  has  received  the  advantage  of  the  verbal 
contract  fhould  be  admitted  to  fay  fuch  con- 
tract was  never  made ;  for  the  law   muft  be 
conftrued  according  to  natural  equity,  and  not 
to  create  a  fraud,  and  the  perfon  that  receives 
money  and  does  not  convey,  is  plainly  guilty 
of  a  fraud,  and  therefore  muft  not  be  per- 
mitted to  infift  that  he  did  not  fign,  when  he 
has  received  all  the  benefit  he  could  have  had 
by  fuch  figning,  for  that  were  to  conftrue  the 
ftatute  againft  frauds,  fo  as  to  protect  fraud 
and  not  fupprefs  it.    Leake  r.  Maurice^  Eg. 
Abr.  !%'p>  20.  2  Cb.  Caf  135. 

A.  fells  houfes  to  B.  for  two  thoufand  pounds*  . 
and  A.  draws  up  a  note  of  the  agreement  in 

1  wri- 
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writing,  which  B.  figns,  but  A.  does  not.  A* 
brings  his  bill  againft  Z?.  to  compel  him  to  a 
Specific  execution  of  this  agreement  5  and  it 
was  decreed  for  A.  for  his  drawing  up  a  note 
of  the  agreement  in  his  own  hand,  and  pro- 
curing B.  to  fign  it  on  his  part,  that  the  fign- 
ing  of  B.  is  not  only  a  figning  for  himfelf, 
but  as  authorized  by  A.  to  clofe  the  agree- 
ment. And  therefore  if  B.  had  come  into  a 
court  of  equity  againft  A.  the  court  would 
have  decreed  the  agreement  againft  A.  and 
therefore  *  vice  verfa.  Hatton  v.  Gray9  Eq* 
Ah.  21.  p.  10.  2  Chan.  Caf.  164  But  here 
it  is  to  be  noted  that  the  plaintiff,  that  exhi- 
bited his  bill  upon  the  foot  of  performing  the 
bargain  on  his  part,  ought  to  fhew  that  he  has 
performed  all  that  is  to  be  done  on  his  part, 
or  is  ready  to  do  it ;  for  where  any  part  (which 
he  mould  have  performed)  is  become  impof- 
fible  to  be  performed  at  the  time  of  exhibi- 
ting his  bill,  there  he  can  have  no  fpecific  exe- 
cution, becaufe  he  cannot  fpecihxally  execute 
on  his  own  part :  As  in  the  cafe  of  my  Lord 
Feverfham^  which  was  on  a  marriage  agree- 
ment, whereby  he  contracted  to  fettle  the  ma- 
nor of  Holmby  on  his  wife,  and  the  heirs  of 
their  bodies,  and  clear  it  of  incumbrances,  and 
fettle  a  feparate  maintenance  on  his  wife,  and 
likewife  fell  fome  penfions  in  order  to 
make  a  further  provifion  for  his  wife,  and 
the  ifiue  of  that  marriage ;  and  Sir  George 
Sandys^  the  father-in-law,  agreed  to  fettle  three 
thoufand  pounds  per  annum  on  the  Lord  Fever- 
(ham  for  life,  remainder  to  the  wife  for  life, 
and  fo  to  the  ifiue  of  that  marriage.     Lord 

Feverfham 
*  Contrariwife, 
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Fever/ham  cleared  the  manor  of  Holmby,  fettled 
it  accordingly,  and  fettled  the  feparate  main- 
tenance, but  did  not  fell  the  penfions,  nor 
fettle  the  farther  provifions  ;  the  wife  died 
without  ifiue,  and  the  Lord  Fever/ham  pre- 
ferred his  bill,  to  have  the  three  thoufand 
pounds  per  annum  fettled  on  him  during  his 
life ;  but  denied,  becaufe  Lord  Feverfham  was 
*  in  ftatu  quo,  as  to  all  that  part  of  the  agree- 
ment which  he  had  performed,  and  having  not 
performed  the  whole,  and  the  other  part  being 
now  impoiTible,  and  no  compenfation  being 
poftible  to  be  adjufted  for  it,  he  had  no  title  in 
equity  to  have  performance  of  Sir  George's 
part  of  the  agreement,  fmce  fuch  performance 
could  not  be  mutual:  But  the  ifiue  of  Lord  Rep-  Tempi 
Feverfham  might  have  been  relieved  becaufe  inFl£cn  445- 
no  default.     Lord  Fever/ham  v.  IVatfon*  Skin?  287'. 

But  if  a  man  has  performed  fo  much  of  his 
part  of  the  agreement,  as  he  is  not  *  injlaiu 
quo,  and  is  in  no  default  for  not  performing 
the  refidue,  there  he  fhall  have  a  fpecific  exe- 
cution from  the  other  party  of  the  agree- 
ment •,  as  if  a  man  has  contracted  for  a  por- 
tion with  the  wife,  and  has  agreed  to  fettle 
upon  the  wife  and  her  ifiue,  lands  of  fuch  a 
value  free  from  incumbrances,  and  he  fells 
part  of  his  land  to  difincumber,  and  is  going 
on  to  difincumber  and  fettle  the  reft  j  there  if 
the  wife  dies  without  ifiue  before  the  fettle- 
ment  be  actually  made,  yet  he  mail  have  the 
portion,  becaufe  he  cannot  be  *  in  ftatu  que* 
having  fold  part  of  his  lands,  and  there  was 
no  default  in  him  fmce  he  was  going  on  to 

*  In  the  fame  condition. 
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difincumber  and  fettle  the  reft,  therefore  the 
accident  of  the  death  of  his  wife  doth  not 
alter  his  right  to  his  wife's  portion.  Meredith 
v.  Wynne^  Eq.  Abr.  jo.p.  15.  Gilb.  Eq.  Rep.  70. 
Pre.Ch.  312.  2  Vern.  448. 

If  A.  covenants  and  agrees  with  B.  to  fell 
him  his  land  for  one  thoufand   pounds,  and 
there  be  no   covenant  in  the  articles  on  the 
part  of  B.  to  pay  the  money,  and  B.  does  not 
fign  it,  B.  can  never  exhibit  his  bill  for  a  fpe- 
cific  performance,  becaufe  he  is  not  bound ; 
but  if  B.  had  figned  the  articles,  then  there 
mud  be  a  covenant  tendered  to  B.  to  feal  for 
■  payment  of  the  money,  or  there  muft%be  a 
conveyance  tendered  by  A.  which  he  is  ready 
to  feal  upon  payment  of  the  money  y  and  if 
in  the  firft  cafe  he  refufes  the  covenant,  or  in 
the  laft  to  pay   the   money,  A.  is  fairly   off 
the  bargain  and  may  fell  to  another,  becaufe 
the  eftate  is  not  to  be  perpetually  under  the 
Obligation  of  that  contract  which  B.  has  refu- 
fed  to  com  pleat.   But  if  a  third  perfon  mould 
take  a  conveyance  with  notice  of  the  articles, 
and  without  fuch  tender  and  refulal,  he  would 
be  liable.     But  if  B.  had  never  figned,  then  a  1 
third  perfon  might  fafely  take  it,  for  B.  not  t 
having  figned  is  under  no  obligation,  and  the 
obligation  not  being  reciprocal,  it  is  a  catch- 
ing bargain  -9  and  B.  cannot  come  into  a  court 
of  equity  for  a  fpecirrc  performance,  but  is  left 
merely  to  a  court  of  law  upon  his  action  of 
covenant. 
Fraudulent  a-      \fxh&  agreement 'be  unreafonable,  or  obtained 
&  ■  by  fraud  or  circumvention,  a  court  or  equity 

will  not  carry  it  into  execution,  becaufe  that 
were  to  eftablifh  the  fraud.  Toung  v,  Clarke,  Pre. 

1  a. 
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Cb.  538.  2  Eq.  Abr.  18.  p.  9.  2  M?i.  Ca/  152. 
and  if  they  fhouid  proceed  to  recover  da- 
mages at  law  the  court  of  equity  would  in- 
terpofe,  Hicks  v.  Phillips ',  Pre.  Cb.  $y$.  2  Eq. 
Abr.  iS.p.  10.  688.  p.  6.  But  on  a  bill  brought 
by  a  natural  daughter  to  have  a  defective  con- 
veyance fupplied,  the  court  declared  friew  as  a 
Volunteer,  and  would  not  compel  the  heir  to 
fupply  the  defecL  Seagood  v.  Meale,  Pre.  Cb. 
560.  2  Eq.  Abr.  49.  p.  20.  So  like  wife  the 
bargain  ought  to  be  reduced  to  certainty  •,  for 
if  a  man  in  eonfideration  of  marriage  promi- 
fes  by  his  letter  to  pay  his  daughter  a  fortune^ 
without  reducing  it  to  any  certainty,  a  court 
of  equity  cannot  carry  it  into  fpecific  execu- 
tion, becaufe  nothing  is  promifed.  Hall  v. 
Butler,  Eq.  Abr.  20.  p.  7. 

If  a  man  by  articles  agrees  to  fell  his  eftate$ 
.  and  part  of  the  money  is  paid,  and  then  he 
dies  before  the  conveyances  are  perfected,  the 
executor  of  the  vendor  prefers  his  bill  againft 
the  purchafer,  and  likewife  againft  the  heir  of 
the  vendor  to  have  the  conveyance  compleat- 
ed,  and  the  refidue  of  the  purchafe- money 
paid  to  him,  the  purchafer  is  willing  to  be 
off  his  bargain  and  lofe  the  money  already 
paid,  and  the  heir  likewife  defires  that  the 
bargain  may  not  proceed,  yet  the  court  of 
equity  decreed  it,  becaufe  from  the  time  of 
the  bargain  the  land  of  the  vendor  is  to  be 
looked  on  in  a  court  of  equity  as  money,  and 
to  belong  to  his  executor,  for  the  vendor* 
by  his  bargain  has  turned  his  land  into  money.     i 

If  on  any  treaty  the  agreement  is  not  re-* 
'duced  into  writing,  or  propofed  to  be  redu- 
ced   into  writing,  or  executed  in  part,  there 

R  2  the 
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the  flatute  of  frauds  is  in  the  way ;  but  if  the 
agreement  was  propofed  to  be  reduced  into 
writing,  and  prevented  by  fraud  or  practice, 
the  court  of  equity  will  interpofe,  and  give 
relief.  Maxwell  v.  Mountacute,  Eq.  Abr.  i 9.  p. 
4.  20.  p.  5.  Pre.  Ch.  526.  Wms.  Rep,  618. 

If  there  be  a  woman's  portion  to  be  fettled 
on  the  hufband  and  wife,  and  the  heirs  of 
their  two  bodies,  with  a  remainder  over  to 
the  right  heirs  of  the  hufband,  and  the  huf- 
band dies  leaving  ifTue,  and  afterwards  the 
ifiue  dies,  the  heir  of  the  hufband  in  remain- 
der may  come  to  have  an  execution  of  this 
agreement,  and  it  fhall  be  executed,  and  the 
money  laid  out  in  lands,  of  which  the  wife 
fhall  be  only  tenant  for  life.  Whitwick  v. 
Germiti,  2  Vern.  58. 

If  a  man  grants  a  rent-charge  out  of  a 
bifhop's  leafe  and  fettles  it  by  way  of  demife 
and  re-demife,  fo  that  it  is  redemifed  fubject 
to  the  rent -charge,  if  the  grantor  agrees  for 
the  renewal  of  the  bifhop's  leafe,  a  court  of 
equity  will  compel  the  grantee  to  join,  the 
grantor  conveying  the  additional  Hves  in  the 
fame  manner  to  the  grantee,  for  the  fecurity 
of  the  rent-charge.  And  it  was  the  opinion 
of  the  court  likewife,  that  the  grantee  might 
compel  the  grantor  to  renew  in  cafe  of  failure 
of  lives  or  effluxion  of  years,  for  the  grantee 
of  the  annuity  might  have  a  writ  of  annuity, 
and  thereby  continue  the  payment  during  his 
life,  if  he  had  not  reforted  to  the  lands,  and 
therefore  when  he  does  refort  to  the  lands  he* 
fhall  have  all  remedy  to  make  them  a  fecurity 
to  him  during  his  life,  in  all  events,  if  it 
may  be  obtained.  But  if  the  bifhop  refufes 
to  renew,  the  court  cannot  compel  him.    And 

quaere 
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quare  whether  the  court  will  compel  if  the 
bifhoprefufes  on  the  common  terms.  For  if  the 
bifhop  refufes  to  renew  on  the  common  terms, 
it  is  tantamount  to  an  abfolute  refufal,  and 
the  grantee  muft  be  contented  with  the  fecu- 
rity  of  the  lives  in  being. 

If  a  man  agrees  by  articles  under  his  hand  Marriage 
to  convey  his  wife's  lands  to  B.  B.  may  pre-  agreements. 
fer  his  bill  againfl:  the  hufband  and  wife  to 
compel  a  fpecific  execution  of  this  agree- 
ment ;  and  if  the  wife  upon  private  examina- 
tion confents,  the  court  will  decree  it.  But 
qiiare,  whether  the  court  will  decree  it  if  th.e 
bill  be  preferred  againfl  the  hufband  only  ; 
becaufe  if  the  court  fhould  compel  the  huf- 
band, the  hufband  would  compel  the  wife 
who  is  under  his  power,  and  the  wife  ought 
not  by  law  to  convey  by  means  of  any  com- 
pulsion from  her  hufband.  Wheeler  v.  Newton, 
2  Eq.  Abr.  44.  p.  5.  Pre.  Ch.  16. 

A  fcrivener  lays  out  the  money  of  A. 
on  the  lands  of  B.  upon  which  B.'s  wife  is 
jointured.  The  counfel  of  A.  gives  notice  to 
the  fcrivener  of  this  jointure,  and  that  it 
Ihould  be  transferred  on  other  lands,  but  the 
fcrivener  conceals  this  from  A.  and  tells  him 
he  may  truft  B.  as  a  very  honed  man.  Where- 
upon A.  lends  his  money,  and  afterwards,  up- 
on the  death  of  B.  the  jointure  appears  which 
the  fcrivener  had  purchafed  in  ^  whereupon 
the  fcrivener  to  filence  the  clamour  of  A.  figns 
and  feals  an  agreement  to  affign  fuch  jointure 
to  him,  and  then  being  unwilling  to  abide  by 
his  agreement,  files  his  bill  to  have  up  his 
agreement,  and  A.  files  his  bill  for  the  fpecific 
execution  of  it.  The  fcrivener' s  bill  was  dif- 
miffed,  and  A.  was  decreed  to  a  fpecific  per- 
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formance.     For  tho5  the  fcrivener  infifted  that 
he  had  no  confideration    for  afllgning  his  in- 
tereft,  yet  fince  A.  had  a  lofs  by  his  means, 
to  wit,  by  his  fraud  in  concealing  the  jointure 
from  A.  and  afterwards  purchafmg  it  in,  which 
fraud  he  had  agreed  to  compenfate  by  articles, 
he  ought  in  good  confcience  to   make   good 
this  agreement.     King  v.  Withers,  Pre.  Cb.  19. 
There  is  a  marriage  agreement  in  which  the 
father  of  the  wife  agrees  to  pay  one  thoufand 
five   hundred  pounds  for  the  wife's  portion, 
and  the  hufband  agrees  to  add  one  thoufand 
five  hundred  pounds    more  to    it,    and  that 
both  fums  mould  be  laid  out  in   lands  to  the 
life  of  the  hufband  for  life,  remainder  to  the 
wife  for  life,  remainder   to  the  iflue  of  that 
marriage,  remainder  to  the  right  heirs  of  the 
hufband,  the  hufband  dies  without  iflue,  the 
wife's  portion   remains   in  the  hands  of   the 
father-in-law,    and  the    hufband    makes   his 
right  heir  his  executor,  who  exhibits  his  bill 
againft  the  father-in-law  and  the  wife,  and  ob- 
tained a  decree  to  have  the  portion  fecured  and 
paid  to  him  after  the  death  of  the  wife,  and 
was  decreed  to  pay  the  intereft  of  the   one 
thoufand  five  hundred  pounds,  which  the  huf- 
band was  to  add  as  a  provifion  unto  the  wife 
during  her  life.  Knight  v.  Atkins ,  Eq.  Abr*  274. 
p.  6.  Fern.  20,  2  Ch.  Rep.  400. 

But  if  the  hufband  fettles  lands  upon  the 
marriage  of  his  wife,  and  agrees  to  purchafe 
other  lands  of  one  hundred  pounds  per  annum 
to  make  an  addition  to  the  wife's  jointure, 
which  is  to  be  fettled  on  the  wife  for  life,  re- 
mainder to  the  right  heirs  of  the  hufband. 
The  hufband  dies,  the  wife  takes  out  admi- 
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niftration  to  him,  and  the  heir  of  the  hufband 
exhibits  his  bill  againft  the  wife  to  have  fo 
much  of  the  perfonal  eftate  laid  out  as  would 
purchafe   land  of  that  value  to  be  fettled  on 
the  wife  for  life,  remainder  to  him  in  fee.  But 
the  bill   was  difmhTed,  becaufe   this    was   a 
covenant  only  made   for  the  benefit  of   the 
wife,  which  he  could  relinquifh  and  difcharge 
at  pleafure,  and  therefore  the  heir  of  the  huf- 
band could  never  take  advantage  of  it,  to  wrefl 
the  money  out  of  the  hands  of  the  wife  as 
adminiftratix,    to  be  fettled   for  his  benefit  -> 
and  this  is  different  from  the  former  cafe,  for 
there  the   heir  and  executrix  of  the  hufband 
comes  for  the  wife's  portion  to  which  he  was 
well  intitled,  it  being  an  intereft  vefted  in  the 
hufband ;  but  in  this  cafe  the  heir  of  the  huf- 
band comes  againft  the  adminiftratrix  of  the 
hufband  for  the  benefit  of  a  covenant  which 
was  never  intended  for  his  benefit,  but  for  his 
wife's,  which   fhe  may   relinquifh    or   chufe 
whether  it   lhall  ever  be  performed:    and  it 
could  never  be  the  intention  of  this  agreement 
to  take    the  money  from    the  reprefentative 
*  quoad  the  perfonal  eftate,  and  give  it  to  the 
reprefentative  *  quoad  the  real.     I^augbton  v. 
Norths  Eq.  Abr.   274.  p.  9.    2  Ch.  Caf.  \cfi. 
2  Ch.  Rep,  271. 

If  there  be  an  agreement  upon  marriage^ 
that  the  money  of  the  wife  mould  be  left 
in  the  hands  of  truftees,  and  the  hufband  to 
have  the  intereft  of  it  during  his  life,  and  the 
wife  during  her  life,  and  then  to  the  iflfue  of 
that  marriage,  remainder  to  the  heirs  of  the 
body  of  the  wife,  remainder  to  the  wife's  bro-. 
*  As  to, 
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ther  and  his  heirs,  if  the  wife  dies  without 
iflfue ;  in  cafe  of  fuch  exprefs  covenant  the 
brother  mall  be  decreed  to  have  the  portion 
fecured  to  him  after  the  death  of  the  husband  ; 
but  if  the  provifo  of  the  deed  had  been  fo 
penned  as  to  leave  it  to  the  election  of  the 
husband  and  wife  after  marriage,  to  have  the 
portion  laid  out  to  the  ufes  aforefaid,  there 
the  brother  could  not  have  a  decree  for  the 
money  after  the  death  of  the  hufband,  be- 
caufe  the  money  of  the  wife  belongs  to  the 
hufband  upon  the  intermarriage,  which  the 
brother  could  not  claim  when  it  was  ftill  to  be 
in  the  election  of  the  hufband,  whether  he' 
would  vefl  it  in  lands  or  not.  Simonds  v.  Rut- 
tery  Eq.  Abr.  274.  p.  7.  2  Vern.  227.  Pre. 
Ch.  23. 

If  the  hufband  after  marriage,  without  pre- 
vious articles,  makes  a  provifion  or  fettles  a 
jointure  on  his  wife,  this  is  no  more  than  a 
voluntary  conveyance,  and  will  not  (therefore) 
be  helped  in  equity,  even  againft  the  heir  at 
Jaw,  or  any  other  volunteer.  Fotbergilv.  Fo- 
thergil^  Eq.  Abr.  222.  p.  9.  2  Freem.  256. 

If  a  man  has  a  bad  title  at  law,  he  cannot 
by  fraud  procure  the  perfon  who  has  the  good 
title,  to  convey,  for  fuch  fraudulent  convey- 
ance is  as  if  there  was  none  at  all,  and  fo  will 
be  fet  afide  in  a  court  of  equity,  tho'  formerly 
there  have  been  decrees,  in  which  fuch  fraudu- 
lent agreements  have  been  eftablifhed  upon 
the  merits  of  the  former  title.  Frank  v.  Franks 
Ch.  Caf.  84.  Eq.  Abr,  24.  p.  4.  But  now  a 
man  who  comes  in  upon  valuable  considera- 
tion, cannot  ftrengthen  his  title  by  purchafing 
In  the  title  of  a  ftranger  by  fraud. 
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If  A.  tenant  in  tail  agrees  with  B.  tenant  in 
fee,  to  exchange  their  lands,  and  they  mutual- 
ly enter  into  each  other's  lands,  and  afterwards 
B.  dies,  and  the  heir  of  A.  enters  into  the  lands 
of  B.  he  (hall  be  decreed  to  levy  a  fine  and 
convey,  becaufe  he  has  entered  upon  the  re- 
compence  which  the  father  received  for  fuch 
eftate  tail,  which  is  making  himfelf  a  party 
to  the  original  agreement,  and  therefore  he  is 
bound  in  confcience  to  execute  ir.  Rojfe  v.RoJfe, 
Eq>  Abr.  265.  B.p.  2.  Ch.  Caf.  171. 

If  a  marriage  agreement  be  made,  by  which 
the  hufband  is  to  be  tenant  for  life,  remainder 
to  the  iflue  of  that  marriage,  and  the  hufband 
dies  without  executing  fuch  agreement  by  pro- 
per conveyances,  leaving  iflue  A.  and  B.  and 
A.  to  whom  the  legal  eftate  of  the  lands  de- 
fcends,  makes  an  agreement  upon  valuable 
confideration,  as  to  fettle  the  lands  for  pay- 
ment of  debts,  or  upon  marriage,  not  only 
the  iffue  of  A.  but  likewife  of  B.  fhall  be 
bound  to  perform  fuch  agreement ;  becaufe 
A.  was  mailer  of  the  legal  eftate,  and  was  fo 
far  likewife  mafter  of  the  equitable  eftate,  that 
if  marriage  articles  had  been  fpecifically  per- 
formed, he  might  have  barred  his  eftate  tail 
by  the  ceremony  of  a  recovery,  and  therefore 
equity  looks  on  him  to  have  a  proper  do- 
minion of  the  thing  itfelf,  and  confequently 
when  he  articles  concerning  fuch  eftate  no 
fine  is  needful,  by  reafon  the  marriage  ar- 
ticles were  not  executed,  the  ifTue  fhall  be 
barred  by  the  agreement  only,  fince  he  that 
had  the  dominion  over  the  eftate,  has  difpofed 
of  it  according  to  his  legal  power  for  valuable 
confideration,  and  fince  the  eftate  was,  at  the 
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time  of  fuch  difpofal,  in  fuch  condition  that 
no  fine  or  recovery  was  necefifary  at  law  for 
difpofing  of  it.      Norcliffe  v.  Worfely,   Rep.  , 
Temp.  Finch  128.  Ch.  Caf  234.  3  Ch.  Rep.  29. 
White  v.  Thornburgh,   2  Fern.  702.   Gilb.  Eq. 
Rep.  107.  Pre.  Ch.  425.  2  2^.  /f£r.  714.  p.  2. 
Powell  v.Powell,  Eq.  Abr.  265.  f  J9J  />.  3.  /Vei 
**'  278.     Hz7/ v.  Carry  Ch.  Caf.  294. 
jrcojgree-        xhere   was  a  bargain  to    freight   a^Ship, 
without  any  certainty  in  the  charter-party,  of 
the  value  of  the  freight  per  ton,  and  the  mer- 
chant freights  the  fhip  with  box- wood,  which 
pays  but  forty  (hillings,  and  not  with  cotton 
that  pays  five  pounds  per   ton  ;    the  matter 
would  have  proved  a  parol  agreement  to  freight 
it  with  cotton,  and  the  merchant  would  have 
excufed  the    not  freighting  with  cotton,  be- 
caufe  the  cotton  was  deftroyed   that,  year  by 
the  locufts ;  the  court  thought  that  the  mafter 
not  having  afcertained  his  freight  in  the  agree- 
ment, that  he   ran  the  rtfk  of  the  voyage  to 
receive  freight   according  to   the  ufual  rates 
paid  for  luch  goods  wherewith  the  fhip  was 
laden,  and  that  it  was  a  dangerous  thing  to  add 
to  the  written  agreement,  by  any  words  that 
might  pafs  between  the  parties  at  the  time  of 
making  the  agreement,  in  a  cafe  where  there 
appeared  to  be  no  fraud  in   leaving  out  any 
thing  in  the  charter-party,  that  was  intended 
by  the  parties  ;  for  where  there  is  a  written 
agreement,    the  whole-  fenfe  of  the  parties  is 
prefumed  to  be  comprized  therein,  and  all  dii- 
courfe  tending  to   introduce  fuch  agreement! 
goes  for  nothing.     Foot  v.  Solway,    2  Ch.  Caf. 
142.     But  quaere  whether  the  merchant  by  the 
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excufe,  does  not  admit  the  agreement  as  fet 
up  by  the  matter. 

If  a  decree  be  had  in  a  court  of  equity,  an 
execution  of  it  fhall  not  ftay  on  affidavits  of 
a  parol  agreement,  but  the  party  muft  bring 
his  original  bill,  that  the  other  party  may  be 
let  into  the  benefit  of  his  defence ;  for  to  fuf- 
pend  a  decree  upon  motion,  is  thefame  as  to 
fet  one  fide  upon  motion.  And  fome  have 
faid  you  cannot  fet  forth  a  parol  agreement, 
in  an  anfwer  to  a  bill  to  revive  a  decree,  in 
order  to  Hop  it  5  *  fed  quaere.  Wdkeltn  v, 
WaltbaU  2  Cb.  Caf.  8. 

A  man  buys  a  copyhold,  and  to  avoid  the 
charge  of  a  new  fine  upon  the  defcent  of  it 
to  his  fon,  furrenders  it  to  the  ufe  of  himfelf 
for  life,  remainder  to  his  fon  in  fee,  and  then 
upon  the  marriage  of  his  fon,  to  induce  the 
match,  tells  the  lady's  relations  that  he  had 
provided  for  the  fon  by  the  copyhold,  and 
then  marriage  articles  were  made,  whereby 
leafehold  lands  were  fettled  on  the  fon  and  the 
ifiue  of  that  marriage.  The  father  afterwards 
marries  a  fecond  wife,  and  agrees  to  fettle  the 
copyhold  on  the  wife  and  the  ifiue  of  that 
marriage.  The  wife  by  her  *f-  prochein  amy 
brings  her  bill  againft  her  hufband  and  the  fon, 
to  have  this  copyhold  fettled,  but  difmifTed  as 
to  the  fon  ;  for  the  copyhold  being  fettled  by 
a  proper  conveyance,  and  being  made  a  rea- 
fon  to  induce  the  match  with  the  fon,  be- 
came a  valuable  fettlement,  and  to  fettle  it 
again  was  but  §  aftum  agere^nd  fo  the  compre- 

*  But  quere.       f  Her  ne#  friend.      §  To  do  what 
had  already  been  done, 
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hending  it  in  the  other  fettlement  was  impro- 
per, fmce  it  could  not  pafs  by  it,  but  by  copy 
only.  And  here  the  fon's  wife  did  not  fet  up 
her  reft  in  the  written  agreement,  becaufe  the 
match  was  likewife  founded  on  the  copy  of 
court-roll,  whereby  the  eflate  was  palled  to 
him  before.     Kirk  v.  Clerke*  Pre.  Ch.  275. 

A  fettlement  was  made  upon  marriage  to 
the  hufband  for  life,  remainder  to  the  heirs  of 
the  body  of  the  hufband,  begotten  on  the 
wife,  and  the  hufband  covenants  not  to  fuffer 
a  recovery,  and  has  two  daughters  by  the 
match,  one  of  which  dies,  and  the  other  he 
marries  and  gives  a  fortune  to,  and  then  he 
fufFers  a  recovery  of  his  eflate,  and  devifes 
it  away  from  his  daughter,  and  the  daughter 
with  her  hufband  comes  into  chancery  to  have 
a  fpecific  performance  againfl  the  devife,  but 
were  difmiffed  ;  becaufe  by  the  marriage  fettle- 
ment which  was  executed  before  marriage,  the 
eflate  was  fettled  in  fuch  a  manner  as  gave  the 
father  a  power  to  deflroy  it  •,  and  being  fettled 
with  a  perfonal  covenant  not  to  make  ufe  of 
that  power,  the  daughter  has  remedy  only 
upon  the  perfon  to  have  reparation  in  damages, 
if  the  covenant  be  broken.  For  they  cannot 
prevail  in  a  court  of  equity  to  fet  afide  the 
recovery  and  ufes,  for  that  would  be  to  alter 
the  power  which  the  father  had' by  the  original 
fettlement  over  the  eflate,  which  inflead  of  fpe- 
cifically  executing  ah  agreement  would  alter  it. 
Cdlinsv.  Plummer,  2  Fern.  635.  Wms.Rep.  104. 

This  cafe  was  obferved  by  my  Lord  Cowper 
to  be  different  from  articles  before  marriage  ^ 
for  if  articles  had  been  made  in  that  manner* 
a  court  of  equity  would  have  executed  fuch 
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articles  by  fettling  it  upon  the  firft,  and  every 
other  fon,  fo  as  to  prevent  the  hufband's 
power  over  the  eftate.     Ibid. 

If  a  wife  has  a  feparate  maintenance,  and  Separate 
contracts  to  pay  the  debts  of  her  hufband,  flie maintenance* 
mall  be  bound  to  execute  fuch  contract  out 
of  her  feparate  maintenance  •,  and  if  the  huf- 
band be  joined  for  conformity,  procefs  fhall 
run  againft  the  wife  without  him.  Bell  v. 
Hyde  and  his  wife,  Eq.  Abr.  65.  p.  8.  Pre.  Cb. 
328.  Gilb.  Eq.  Rep  .S3.  3  Wms.  Rep.  3  8 . 

If  articles  be  made  between  husband  and 
wife  before  marriage,  in  whicK  there  is  an 
eftate  fettled  on  the  part  of  the  hufband,  and 
likewife  another  on  the  part  of  the  wife,  in 
which  the  limitations  are,-  that  it  mail  be  the 
hufband's  for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  heirs  of  the  body  of 
the  wife  by  the  hufband  to  be  begotten  :  there 
if  they  come  into  a  court  of  equity  for  a  fpe- 
cific  execution  of  thefe  articles,  the  court  will 
provide  not  only  for  the  fon s  of  that  mar- 
riage by  proper  limitations,  but  likewife  for 
the  daughters.  But  if  they  mould  execute 
the  articles  before  marriage,  by  a  limitation  to 
the  hufband  and  wife  for  life,  remainder  to  the 
firft  and  every  other  fon  in  tail,  with  a  remain- 
der to  the  heirs  of  the  body  of  the  wife  by  the 
husband  to  be  begotten,  this  would  be  a  good 
execution  of  the  articles  before  marriage,  be- 
caufe  it  mall  be  prefumed  that  that  part  of 
the  agreement  relating  to  the  daughters  is  re- 
linquifhed,  and  the  laft  intention  of  the  par- 
ties was,  that  both  fhould  have  the  joint  do- 
minion over  the  eftate  during  their  lives,  in 
cafe  of  failure  of  iffue  male.     But  if  fuch  an 
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agreement  was  thus*  executed  after  marriage, 
that  would  not  be  a  good  execution ;  becaufe 
where  land  is  fettled  on  both  fides,  and  the 
articles  have  made  both  eftates  a  provifion  for 
the  children,  they  cannot  alter  it  after  mar- 
riage.    And  if  they  mould  fettle  the  lands  to 
the  firft  and  every  other  fon,  with  a  remainder 
to  the  heirs  of  the  body  of  the  wife   by  the 
hufband   to  be  begotten,   fuch  a   fettlement 
after  marriage   would  be  bad,    becaufe  they 
are  reciprocal  purchafers  of  both  eftates,  not 
only  for  themfelves,  but  for  their  iflue.     But 
where  a  wife  before  marriage  entered  into  arti- 
cles, as  to  her  own  eftate,  to  fettle  it  to  the  huf- 
band for  life,  then  to  herfelf  for  life,  remainder 
to  the  heirs  of  her  body  by  her  husband  to  be 
begotten,  and  the  husband  after  marriage  con- 
fen  ts  to  fettle  it  to  the  firft  and  every  other  fon 
in  tail,  with  a  remainder  to  the  heirs  of  his 
wife  by  him  to  be  begotten,  and  had  iffue  a  i 
daughter  and  died,  and  his  wife   married  a 
fecond  husband,  and  then  by  fine  and  reco- 
very, together  with  her  husband,  made  a  new 
fettlement  of  her  eftate,    and  upon  this  the 
daughter  exhibited  her  bill  to  have  an  execu- 
tion of  the   articles-,  the  bill  was  difmhTed-, 
becaufe  the  husband  who  was  *  fui  juris ■,  might 
relinquifh  after  the  marriage,  more  dominion 
to  the  wife,  over  her  eftate,  than  he  had  fti- 
pulated  for  in  the  marriage  articles,  and  the 
wife   might   accept   it,  having   received  no- 
thing in  lieu  thereof  by  an  equivalent  purchafe 
of  an  eftate  from  the  husband,  and  fuch  fettle- 
ment muft  be  looked  upon  as  an  equitable 

*  His  own  mailer. 
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execution  of  the  agreement,  otherwife,  the 
wife  would  difmherit  her  fon  by  the  fecond 
husband  in  favour  of  a  daughter  by  the  firft, 
from  whom  fhe  received  no  eftate  at  all. 
Burton  v.  Haftings,  Eq.  Abr.  393.  p.  4.  Gilb. 
Eq.  Rep.  113.  2  Mod.  Caf.  131. 

An  husband  gives  a  bond   upon  his  mar- 
riage, conditioned  to  fettle  his  copyhold  eftate 
to  the   ufe   of  himfelf  for  life,  remainder  to 
the  wife  for  life,   remainder  to  the  heirs  of 
their  two  bodies,  with  remainder  to  the  heirs 
of  the  husband  ;  and  a  bill  is  brought  to  com- 
jpel  a  performance :    a  court  of  equity  would 
not  leave  them  to  the  penalty  of  the  bond, 
but  decreed  a  fettlement  to  the  ufe  of  the  huf- 
b'and  for  Jife,  remainder  to  the  wife  for  life, 
remainder  to  their  hrft  and  every  other  fon  in 
tail   general,    remainder  to   the  daughters  of 
their  two  bodies  to  be  begotten  in  tail  general. 
Nandike  v.  Wilkes  9  Eq.  Abr.  393.  p.  5.  Gilb. 
Eq.  Rep.  114.      For   though   they  anciently 
thought  that  where  there  was  a  bond  to  per- 
form any  thing,  that  the  obligor  was  obliged 
to  the  alternative,  either  to  perform  the  thing 
or  pay  the   money,    and  therefore   that  the 
obligee  fet  up  his  reft   in  the  penalty.     Yet 
now  they  don't  take  it  as  an  agreement  in  the 
alternative,  in  which  the  obligor  may  either 
pay  the  money,  or  perform  *,  but  they  under- 
ftand  the  penalty  only  as  an   enforcement  of 
the  agreement,  and  as  giving  a  remedy  at  law 
for  a  certain  fum  inftead  of  uncertain  dama- 
ges-, and  the  party  by  his  providing  his  reme- 
dy at  law  fhall  not  take  away  his  remedy  in 
equity.     Bagg  v.  Fofter,  Ch.  Caf.  188.     3  Ch. 
Rep.  50,  which  is  contrary  to  the  modern  re- 

folution 
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folution   in  Nandike  v.  Wilkes  before   men- 
tioned. 

A  man  covenants  to  convey  his  copyhold 
to  his  baftard  child,  and  to  make  further  afiu- 
rance.  And  he  does  admit  his  baftard  child, 
but  without  a  furrender,  whereby  the  copy- 
hold does  not  legally  pafs,  and  dies,  and  the 
natural  daughter  brings  her  bill  againfl  the 
heir  at  law  to  fupply  the  defective  conveyance, 
.    .  becaufe  there  being  no  furrender  the  admit- 

tance was  void ;  but  the  court  would  not  do 
it,  becaufe  the  daughter  was  a  meer  ftranger, 
being  *  nullius  filia,  and  not  taken  notice  of 
by  the  law  as  a  daughter,  nor  the  father  under 
any  obligation  to  provide  for  her  as  a  child, 
fmce  that  arifes  from  the  mutual  contract  of 
cohabitation  during  life,  which  is  marriage; 
and  there  being  no  confideration  for  fuch 
conveyance,  it  is  merely  voluntary,  and  in 
fuch  cafes  a  court  of  equity  has  no  foundation 
to  give  remedy  againfl  the  heir.  Fur  faker 
v.  Rohm/on,  Eq.  Abr.  123.  p.  9.  Pre.  Ch.  475. 
Gilb.  Eq.  Rep.  139.  Fairbeard  v.  Bowers,  Eq. 
Abr.  143.  p.  15.  152.  p.  4.  2  Vern.  202.  Pre. 
Ch.  17. 
Statute  of  If  upon  a  marriage  treaty  the  counfel  takes 

frauds,  29Car.^0Wn  from  the  mouth  of  the  father  the  mar- 
riage agreement,  and  the  father  dies  next  day 
before  any  agreement  is  perfected,  and  the 
young  couple  marry,  the  court  will  never  de- 
cree the  heir  or  executor  of  the  father  to  exe- 
cute the  agreement,  becaufe  fuch  agreement  is 
but  f  fieri  and  not  compleated,  and  therefore 
it  might  be  altered  or  changed  till  the  parties 

*  No  one's  daughter.        f  To  be  done. 

come 
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tome  to  fign  and  feal ;  for  this  inflruction 
of  counfel  is  but  "a  preparation  ;  and  upon 
looking  into  the  title  of  the  eftate  to  be  fettled  j 
fomething  may  arife  that  may  alter  the  whole,, 
or  break  off  the  agreement ;  and  prudent  men 
read  even  the  drafts  before  they  are  engrofTed, 
which  are  fubjecl  to  alteration  and  amend* 
ment.  But  if  the  young  couple  had  married 
by  the  confent.  of  the  parents  before  fuch  in- 
groffment,  fuch  agreement  would  have  bound* 
and  would  have  amounted  in  a  court  of  equity 
to  an  authority  to  the  counfel  to  write  down 
fuch  agreement;  becaufe  the  young  couple 
enter  into  the  match  upon  the  father's  faith  to 
perform;  but  otherwife  if  they  had  married 
without  the  confent  of  the  father,  while  fuch 
agreement  was  *  in  fieri.  Bavd  >y.Amhurfty 
Eq.Abr.  20.  p.  6.  21.  p.  8.  Pre.  Ch.  402. 

Articles  of  marriage  were  macie  whereby 
the  husband  was  to  leave  two  thoufand  pounds 
to  his  wife  at  his  death,  and  to  fettle  on  her 
a  rent-charge  of  one  hundred  per  -annum  for 
life  out  of  lands  to  be  purchafed.  The  huf- 
band  having  made  no  purchafe  nor  fettlemenfc 
of  the  one  hundred  pounds,  makes  his  will* 
and  therein  taking  notice  of  the  articles  de- 
vifes  two  thoufand  pounds  to  his  wife,  and  the 
refidue  of  his  perfonal  efiate  to  truftees  for 
the  purchafe  of  lands  to  be  fettled  for  fecuring 
the  one  hundred  pounds  to  his  wife  during  her 
life,  arid  fubje£r.  thereto,  to  the  ufe  of  his 
nephew  in  tail  general,  withfeveral  remainders 
over,  and  dies  $  and  the  nephew  brings  his 
bill   for   an    aacount  of  the  refidue  of    the 


*  To  be  done. 
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pcrfonal  eftate,  and  that  it  may  be  paid 
to  him  on  his  giving  fecurity  to  anfvver  the 
one  hundred  pounds  per  annum  to  the  wife, 
and  decreed  accordingly,  and  the  plaintiff 
entered  into  a  recognizance  to  perform  the 
decree  ;  for  they  looked  upon  the  perfon 
who  was  to  be  the  tenant  in  tail  upon  the  pur- 
chafe,  to  have  the  dominion  of  the  eftate,  and 
fo  to  be  in  titled  to  the  money  wherewith  the 
purchafe  was  to  be  made,  at  his  election. 
And  this  money  is  to  be  paid  to  the  wife 
without  deduction  for  taxes,  becaufe  the  tenant 
in  tail  having  made  an  election  to  take  it  as 
a  perfonal  eftate,  cannot  leave  taxes  on  it  as 
if  it  were  real,  the  law  having  charged  the 
real  eftate  only  with  taxes,,  and  the  wife  was 
allowed  in  this  cafe  to  have  intereft  for  fuch 
part  of  her  annuity  as  was  in  arrear  from  the 
time  that  the  arrear  incurred,,  becaufe  it  was 
fecured  by  recognizance,-  which  penal  fecurity 
always  imports,  that  the  party  is  to-  pay  at 
the  timey  or  allow  intereft.  Contrary  opinion 
as  to  the  money's  being  paid  to  the  tenant  in 
tail.  Legate  v.  Sewell,  Pre.  Ch.  548.  Eq.  Abr. 
389,  394.^.  7.  2  Vern.  551.  Gilb.  Eq.  Rep.  145. 
Peer.  Will.  87,  90,  91. 

If  quarrels  happen  between  husband  and 
wife,  and  the  wife  libels  in  court  chriftian  for 
a  feparation  and  alimony  5  and  to  quiet  this 
fuit,  the  husband  enters  into  an  agreement 
with  a  third  perfon,  to  pay  the  wile  fo  much 
&  year,  by  way  of  a  feparate  maintenance ; 
tho'  a  court  of  equity  will  not  decree  alimony  T 
becaufe  it  belongs  to  the  jurifdiction  of  the 
ecclefiaftical  court  to  inquire  into  family  {GcrttsT 
yet  the  court  will  decree  a  fpecific  execution 
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of  this  agreement  of  the  husband,  becaufe  he 
ought  in  conscience  to  perform  his  agreement* 
and  no  other  court  has  a  proper  jurifdiction 
to  decree  fuch  performance.  Angler  v.  Angler  9 
Gilb.Eq.  Rep.  152.  Pre.  Ch.  496. 


SeccmMp,  Ctuffg  ants  pontons* 

TRUSTS  are  the  original  creatures  of 
the  court  of  chancery,  and  were  as  ancient 
as  the  court  itfelf,  on  the  Englifh  fide  ;  and  to 
remedy  breaches  of  truft  was  the  firft  reafon 
of  the  inftitution  of  that  court.  For  from 
the  time  of  the  ftatute  of  Mortmain  ecclefia- 
ftical  perfons  ufed  to  take  lands  in  truft  for 
themfelves,  and  civil  perfons  were  tenants  of 
the  eftate,  and  liable  to  the  feudal  duties.  And 
tho'  this  in  the  firft  inftitution  anfwered,  yec 
afterwards  when  the  heirs  came  in  by  a  long 
courfe  of  defcent,  they  thought  it  hard  to 
anfwer  the  feudal  duties,  and  yet  to  be  account- 
able to  the  church  for  the  profits.  This  the 
rules  of  the  common  law  would  not  oblige 
them  to,  and  therefore  it  was  necefTary  that  a 
court  mould  be  inftituted  to  deal  with  the  cor- 
rupt confcience  of  the  party  if  he  did  not  an- 
fwer the  truft. 

The  court  was  complained  of  in  its  original, 
but  afterwards  when  the  wars  of  hanc after  and 
Tork  came  on,  the  laity  alfo  found  it  necefTary 
to  put  their  lands  into  the  hands  of  truftees, 
that  they  might  hot  forfeit  upon  thofe  changes 
■of   times;    and   from    thence   the   court  of 

S  2  chancery 


26o  Lex    Pretoria, 

chancery  intermeddled  and  managed  trufts  as 
their  own  creature,  and  from  thence  they  came 
into  thofe  rules  that   have  been  fettled  in  the 
court  of  chancery  touching  alienations.     So 
that  if  a  man  had  aliened  without  a  valuable 
confederation,    there  was  a  refulting  truft  to 
the  feoffor,  that  always  run  with  the    lands 
into  whatever  hands  they  came  without  a  va- 
luable confideration  \  or  if  there  was  a  valuable 
confideration,  yet  the  truft  run  with  the  lands 
if  the  feoffee  came  in  with  notice  of  fuch  truft. 
This  was  thought  fo  inconvenient   to  feudal 
tenures,    that  the  27  of  H.  8.  c.  10.  was  an 
endeavour  to  execute  the  freehold  in  him  that 
had  the  truft.     But  they  foon  fell  into  a  new 
manner  of  conveyancing,  whereby  thofe  trufts 
were  revived,  and  again  managed  as  creatures 
of  the  court  of  chancery  -9    for  perfons  could 
not  fettle  their  eftates  to  themfelves  for  life, 
with  remainder  to  their  firft  and  other  fons, 
with  terms   created   for    younger   children's 
portions,  without  declaring  the  trufts  of  fuch 
terms. 

And  from  hence  they  came  to  a  refolution, 
that  where  an  eftate  was  given  to  A.  and  his 
lieirs,  to  the  ufe  of  A.  and  his  heirs,  in  truft 
for  B.  that  the  firft  ufe  was  executed,  and  the 
truft  remained  in  B.  as  before  the  ftatute.  For 
the  common  law  could  not  execute  the  fecond 
truft,  but  rejected  it  as  void  and  repugnant  to 
the  firft  ufe.  But  the  court  of  chancery  con- 
fidered  A.  as  truftee  for  B.  and  therefore 
A.  was  bound  in  confeience  to  perform  fuch 
truft,  for  the  chancery  confidered  that  as 
the  intent  of  that  conveyance,  tho'  the  com- 
mon 
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mon  law  rejected  it  as  repugnant  and  void. 
Simpfonv.  burner ',  Eq.  Abr.  220.jp.  1.  383.  in 
note  (A)  Treat.  Eq.  54. 

There   is  a  very  modern  refolution,    that  Broughton  v. 
in   cafe  of    a  will  where   a  man  devifed  an  Langlcy, 
eftate  to  truftees  to  the  intent  to  permit  A.  to  ?  Salk-  679* 

1  r       j      -        l»    i-r  •  i_  JLutw.  814, 

receive  the  profits  during  his  lite,  with  a  pro-H0]t  7o8 
vifo,  that  A.  might  make  a  jointure  to  hisBurchetv. 
wife,  and  afterwards  that  the  truftees  fhould  Durdant, 
ftand  feized  to   the  ufe  of  the    heirs  of  the  2  Vc™-  3 ] | 2- 
body  of  A.     That  this  was  an  eftate  tail  exe-*  |e   * 
cuted  by  the  ftatute,  becaufe  trufts  and  ufes  where  this  cafe 
are  all   one,    and   here  is  no  double    ufe  tp is  held  not  to 
be   executed,    and    the    power   of    makingbelaw- 
the   jointure     might    arife    under    the    will, 
notwithftanding  the  eftate   tail  was  executed 
in  A. 

Hence  alfo   it  came  to  pafs,  that  all  trufts 
which  could  not  be  executed  by  the  ftatute, 
remained  under  the  difpofition  of  the  court  of 
chancery,  and  therefore  the  common  manner 
of  fettlement  was  to  the  firft  and  every  other 
fon,    with   truftees  to  fupport   contingent  re- 
mainders ;  and   fuch  truftees  had  the  right  of 
entry,    in  order  to  preferve  fuch  contingent 
remainders  till  they  came  in  ejfe9  for  where  there 
were  not  fuch  truftees,    according  to  the  re- 
folution of  ChudleigFs  cafe,  Co.  Rep.  1 20.  Poph. 
70.    Jenk.  276,  and  309.    2  Danv.  17  J- p-  2. 
3  Danv.  183.  p.  2.  225.  p.  7.  if  the  father  had 
aliened,    it  deftroyed  the  contingent  remain- 
der, becaufe  it  could  not  veft  at  the  determi- 
nation of  the  particular  eftate ;  and  therefore 
the  truftees  to  fupport  contingent  remainders 
were  interpofed,  that  if  they  concurred  in  the 

S  3  aliena- 
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Pie  v.George,  alienation  of  the  tenant  for  life,  it  was  a  breach 
Eq.  Abr.  384.  Qf  tru£^9  ancj    jf  fa  alienation   was  with  no- 

2Saik'68o.'  t^ce'  t^le  a^enee  was  fubjeft  to  the  truft;  if 
Pre.  Ch.  30*8.  without  notice,  then  fuch  truftees  were  liable 
Peer.  Will,  to  make  compenfation  out  of  their  own 
Jzh  eftates. 

And  now  alfo  we  are  to  confider  what  rc- 

folutions  have  been  upon  the  trufts  of  terms 

in  fuch  marriage  fettlements. 


CntEg  of  terras  in  marriage  fettle-- 

infitt& 


Lord  Tevict      A     MAN   fettles   the    manor  of  Sale  to 
v.  Lady  Spen-  £\   fa   ufe    of  himfelf  for  life,  and    after 

CCFPreAh  5  t0  tru^ees  for  twenty-one  years,  to  commence 
^,^'n  t  '  from  his  death,  and  then  to  his  fon  in  tail, 
with  remainder  to  his  own  right  heirs,  and 
the  truft  of  the  term  was,  to  raife  five  thou- 
fand  pounds,  two  thoufand  pounds  thereof 
to  his  eldeft  daughter  at  her  age  of  eighteen, 
or  day  of  marriage,  and  the  other  three  thou- 
fand pounds  to  be  equally  divided  among  his 
younger  children  at  their  refpective  ages  of 
eighten,  or  day  of  marriage.  The  fon  dies 
without  iiiue,  and  then  the  father,  having 
iffue  four  daughters,  makes  his  will,  and 
thereby  devifes  the  manor  of  Sale  to  his  wife 
for  life,  in  augmentation  of  her  jointure,  re- 
mainder to  his  four  daughters  as  his  heirs  at 
law,  and  provides  that  the  manor  mall  not  be 
charged  in  the  hands  of  his  wife  with  any 
portions,  then  he  dies-,,  and  his  eldeft  daughter 

having 
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having  married   brought  her  bill  againft  the 
wife,  her  three  fitters,  and  their  husbands,  and 
the  truflees  of  the  term,  to  have  the  two  thou- 
fand  pounds  raifed  and  paid  to  her  and  her 
husband  •,    and   decreed  that   fhe  muft  have 
one  thoufand  pounds   more   than   the    other 
fitters,  and  if  the  three  fitters  did  not  agree  to 
pay  three  fourth  parts   of  that  one  thoufand 
pounds   out  of  their   mares  of  the  land,  the 
truftees  fhould  raife  it,  and  the  mother  to  be 
reimburfed    out  of  the  inheritance,   that   her 
cftate  for  life  fhould  not  be  damnified  in  the 
matter,  becaufe  the  term  was  yet  (landing  out 
in  the  truftees  to  raife  the  money,  and  there- 
fore was  not  merged  at  law  by  the  devife  of 
the  inheritance  to  the  daughters,  and  there  was 
no  equitable  merger  of  the  term  by  the  devife 
of  the  inheritance  to  them,  becaufe  the  bene- 
fit of  the  inheritance  was  devifed  equally  to 
them,  without  expreflion  of  the  intent  of  the 
teftator  to  alter  or  change  the  precedent  trufts 
of  the  term  •,  but  on  the  contrary,  the  teftator 
takes  notice  of  it  as  a  fubfifting  term,  becaufe 
by  his  will  he  provides  that  it  fhould  not  be 
charged  with  portions  in  the  wife's  time  -,  and 
therefore  fince    by  that  truft  the  eld  eft  fifter 
had    the  advantage   of  one  thoufand  pounds 
above  the  reft,  it  was  juft  that  the  term  fhould 
ftand  in  a  court  of  equity  to  raife  that  fum, 
and  if  that  prejudiced  the  intereft  of  the  mo- 
ther, fhe  ought  to  be  reimburfed  out  of  the 
inheritance.  *  PaVvIe£  v, 

But  where  an  eftate  is  limited  in  a  marriage  Pawlet,  Eq. 
fettlement  to  the  truftees  and  their  heirs,  to  the  Abr.26;.p.i. 
ufe  of  them    and  their  heirs  in  truft    for  the  ^chan  Re© 
husband  for  life,  remainder  to  the  wife  for  life  286;  Vera, 
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for  her  jointure,  with  a  power  to  the  truftees 
to  raife  one  thoufand  pounds  for  a  daughter 
if  but  one,  and  two  thoufand  pounds  if  more 
than  one,  remainder  in  truft  for  the  firft  and 
every  other  fon  in  tail  male,  with  remainder 
to  the  right  heirs  of  the  husband.  The  huf- 
band  dies,  leaving  iiTue  a  fon  and  daughter, 
the  fon  dies.,  and  then  afterwards  the  daughter 
dies,  and  the  mother  took  out  adminiftration 
to  the  daughter,  and  the  eftate  defcended  to 
a  remote  relation  j  there  it  was  agreed  that  the 
defcent  of  the  fee  fimple  merged  the  power 
which  was  only  projected  for  her  benefit  be- 
fore the  fee  was  vefted  in  her;  and  this  was 
as  much  a  merger  in  a  court  of  equity  as  if 
the  fee  fimple  had  defcended  upon  a  term  for 
years.  But  if  the  daughter  had  died  firft,  fo 
fo  as  there  had  been  no  merger  by  the  defcent 
of  the  fee,  then  the  mother  would  have  been 
intitled  as  adminiftratrix,  becaufe  the  money 
was  veiled  in  her,  and  there  would  be  no  de- 
fcent or"  the  inheritance  to  merge  that  power 
whereby  the  money  was  to  have  been  raif- 
ed. 
Rules $f  mer-  So  that  the  rules  touching  merger  are,  that 
ge;  of  terms,  if  a  man  has  the  fame  intereft  and  abfolute 
dominion  and  property  in  the  whole  inheritance, 
as  he  has  in  the  term  or  power  for  railing 
money  out  of  the  inheritance,  there  it  mult 
merge,  for  a  man  cannot  have  power  to  raife 
money  for  my  benefit  out  of  that  which  is 
mine  ;  but  if  there  be  any  difference  between 
the  two  interefts,  or  any  other  perfon  inter- 
mediate, then  there  can  be  no  merger  ;  for  if 
there  be  any  merger  in  the  firft  cafe,  it  will 
change  the  intent  of  the  conveyance,  and  in 

the 
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the  other  cafe  there  being  an  intermediate 
eftate  there  is  no  merger  at  law,  no  more  than 
there  is  in  a  court  of  equity  in  the  cafe  of  a 
truft. 

A  man  upon  the  marriage  of  his  fon  fettles  Brown  v. 
lands  to  the  ufe  of  himfelf  for  life,  then  toGibbs>  2  Eq- 
truftees  for  the  term  of  ninety-nine  years,  thenpbr"38*>P-z- 
to  the  fon  in  tail  general,  with  remainder  over,  2  Freem.zin, 
and  the  term  is  to  raife  two  hundred  pounds 
a-piece  for  the  daughters  of  that  marriage,  the 
marriage  takes  effect,  the  father  and  fan  die, 
the  fon  leaving  iifue  two  daughters  who  were 
intitled  to  the  remainder  in  tail,  and  the  quef- 
fion  was  whether  the  term  mould  ftand  in 
their  mother's  way  to  prevent  her  dower ;  and 
decreed  that  it  mould,'  unlefs  the  mother 
would  pay  the  two  hundred  pounds  a-piece 
tq  the  daughters  to  difcharge  it ;  becaufe  here 
Jikewife  there  is  no  legal  merger  of  the  term, 
and  therefore  the  dower  is  fubjecr,  to  the  term 
and  the  truft  of  it,  fuch  term  and  the  truft 
of  it  being  precedent  to  the  marriage,  and 
therefore  the  wife  muft  difincumber  the  eftate 
from  this  charge  in  that  proportion  that  her 
intereft  as  dowerefs  bears  to  the  inheritance, 
that  is  to  fay,  as  a  third  of  a  third,  that  is, 
as  one  fixth  bears  to  the  whole,  and  fo  fhe 
ought  to  pay  fixty-fix  pounds  thirteen  millings 
and  four-pence.  Rives  v.  Rives,  2  Ea.  Ahr. 
223.  p.  2. 

If  the  husband  feifed   of  lands  in  fee,    to  Terms  to  pre- 
difappoint  the  wife  of  dower,  without  notice  vent  dower. 
to  the  wife,  carves  out  a  term,  and  then  mar- 
ries  and  dies,  the  heir  ihall  never  fet  up  this 
term  againft  the  wife,  becaufe  it  is  fraudulent 
in  the  creatk>na  and  it   was  contrary  to   con- 

fcience 
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fcience  to  difappoint  the  wife  by  fuch  male- 
practice. 
Hardrefs  489.  If  a  man  purchafe  an  eftate,  and  afiigns  2 
term  to  protect  it  againft  mefne  incumbran- 
ces, and  afterwards  marries  and  dies,  it  feems 
that  a  court  of  equity  will  not  permit  the  heir 
to  itt  up  this  term  againft  the  wife,  tho'  it 
was  not  fraudulent  in  its  creation  ;  becaufe  the 
defign  of  the  term  being  only  to  protect  the 
inheritance,  it  is  againft  conscience  to  fet  up 
fuch  a  term  contrary  to  the  defign  of  its  crea- 
tion, and  the  heir  is  conlidered  as  a  truftee 
to  affign  dower  to  the  wife,  and  to  hand  to 
her  the  legal  provifion,  and  therefore  mould 
not  fet  up  this  intereft  againft  it. 

But  if  in  fuch  cafe  the  husband  had  aliened 
the  inheritance,  and  affigned  fuch  term  to  a 
truftee  to  protect  the  inheritance,  if  the  pur- 
chafer  paid  a  price,  tho'  he  had  notice  of 
the  marriage  he  may  fet  up  this  term  a- 
gainft  the  wife,  becaufe  fhe  having  married 
the  husband  without  any  jointure  or  provifion 
by  contract  out  of  the  eftate,  the  wife  puts 
herfelf  totally  into  the  power  of  the  husband, 
and  confequently  fhe  was  liable  to  all  the  legal 
power  the  husband  had  over  the  eftate  ;  and 
therefore  when  he  difpofed,  as  bylaw  he  might, 
fhe  can  never  claim  it  afterwards ;  becaufe 
fhe  by  her  imprudent  marriage  fubmitted  her- 
felf to  fuch  power  of  difpofal.  And  this  was 
compared  to  the  original  cafes  in  equity,  that 
a  woman  was  not  dowable  of  a  truft  in  fee, 
becaufe  the  feifin  was  in  another  ;  fo  that  fhe 
ought  to  provide  by  a  contract  to  have  a  fub- 
fiftence  out  of  it.  Tho*  I  am  apt  to  think 
fuch   original   conftructions    came    from  the 

eccle- 
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ecclefiaftical  notion,  that  fuch  eftates  fhonld 
be  entirely  free,  that  they  might  be  difpofed 
of  to  pious  ufes.  And  fo  it  feems  the  dif- 
tinction  is  at  this  day,  that  if  the  husband 
feifed  in  fee,  juft  before  the  marriage  mould 
put  the  legal  eftate  into  the  hands  of  truftees 
to  difappoint  the  wife  of  her  dower,  that  fuch 
a  conveyance  would  be  reckoned  fraudulent, 
becaufe  that  conveyance  was  made  with  an  ill 
confcience  and  an  evil  intent,  in  order  to  de- 
prive the  wife  of  the  provifion  made  for  her 
by  the  common  law. 

But  if  the  husband  was  pofTeft  of  a  truft 
eftate  by  defcent  or  purchafe,  and  mould  after- 
wards marry  and  die,  the  chancery  at  this  day 
would  never  endow  the  wife  of  this  eftate, 
becaufe  the  wife  is  not  endowed  at  the  com- 
mon law ;  but  where  the  husband  is  feifed  of 
the  freehold  (and  confequently  the  whole  truft 
eftate  being  in  the  husband's  power  at  the 
time  of  the  marriage),  the  court  of  equity 
could  not  take  it  out  of  him,  unlefs  the  wife 
had  contracted  for  fuch  a  provifion.  Bottom- 
ley  v.  Fairfax^  Eq.  Abr.  144.  p.  19.  2iy.p.  2. 
Pre.  Cb.  336. 

If  a  man  limits  a  term  to  raife  younger 
children's  portions,  to  be  paid  at  the  age  of 
twenty-one  years,  or  day  of  marriage,  and  there 
are  younger  children  born,  and  they  die  before 
twenty-one,  or  day  of  marriage,  the  portions 
fhall  fink  for  the  benefit  of  the  perfons  who 
are  to  take  the  remainder  by  the  fettlement, 
becaufe  the  intention  of  the  fettlement  is,  that 
the  eldeft  fons  who  are  in  the  remainder  by 
fuch  fettle ments  mould  take  it  in  the  moft 
beneficial  manner  that  may  be,  where  fuch 

provifions 
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provifions  are  not  neceiTary  (Lord  Rivers  v. 
Lord  Darby,  Eq.  Abr.  268.  p.  7.  2  Vern.  72.) 
to  be  raifed,  and  fuch  provifions  are  not  ne- 
ceffary  to  be  raifed  when  the  child  dies  who  is 
to  be  provided  for ;  and  this  is  following  the  in- 
Stapleton  v.    ttntion  of  the  fettlement  as  near  as  pofiible, 

AtT^'  Eq*    tJiat  a^  ^e  Parts  °*  the  ^arni^  may  ^e  Pro" 
2  Vern  673.  vided  for  out  of  the  eftate  in  the  bed  manner. 

GUb.Eq.Rep.  Lord  Pawlet's  cafe,     2  Vent.   366.    2  Freem. 
76-  91.    Eq.  Abr.   267.  p.   1.     Vern.  204,    321. 

Pre.Ch.  317-2  Chan.  Rep.  286. 

So  it  is  where  a  term  is   limited  after  the 
deceafe  of  the  father  to  pay  younger  children's 
fortunes  within  one  year  after  the  commence- 
ment  of  the  term,  and  intereft  to  them  in  the 
mean  time  for  their  maintenance  •,  there  if  one 
of  the  children  dies  within  the  year,  her  for- 
tune fhall  fink  for  the  benefit  of  the  heir  at 
law,  becaufe   this  alfo  is  not  to   be   raifed  by 
the  intention  of  the   fettlement  till  the  time 
therein  limited.     Tournay  v.Toumay,  Pre.  Ch. 
290.  2  Eq.  Abr.  654.  p.  6. 
See  Treat,  of      And  there  is  a  difference  between  this  and 
Eq.  79.         the  conftruction  of  legacies.     For  if  one  hun- 
Eq.Abr.  z95*dred  pounds  had  been  devifed  to  a  man,  pay- 
J^      0         able  at  his  age  of  twenty-one  years,  this  is 
Leon.  177.    *  debitum  in  pr^efenti,  tho'  \folvendum  in  future 
Wentw.  Off.  and  therefore  if  the  legatee  dies  before  twenty- 
Exec.  347.     one,  it  mall  go  to  his  executor  or  adminiftra- 
Swmb.  311,    tor ,  b^  otherwife  it  is  in  a  perfonal  eftate  if' 
2  Vern.  02,  -the  legacy  had  been  bequeathed  at  twenty-one. 
41 6,508,6 1 7, The   reafon  of  this  difference  is,  becaufe  the 

z  Vent.  366.  perfonal  eftate  is  a  %fidei  commijfum,  and  the 
367. 

*  Due  immediately.         t  To  be  paid  hereafter. 
$  Trnft. 

execute 
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executor  a  * fidei  comtniffarius,  and  therefore 
he  is  only  to  difpofe  of  the  perfonal  eftate 
as  the  teftator  has  appointed ;  and  therefore 
if  the  legatee  dies,  the  intereft  of  the  le- 
gacy is  not  to  fink  for  the  benefit  of  the 
truftee,  but  to  go  to  the  reprefentative  of  the 
cejtuique  truft  to  whom  the  benefit  of  it  is 
bequeathed :  and  the  chancery  follows  the 
practice  of  the  fpiritual  court,  which  had  the 
original  jurifdiclion  of  legacies.  But  if  the 
devife  were  to  the  legatee  at  twenty-one,  there 
if  he  dies  before  twenty- one  it  muft  fink  into 
the  perfonal  eftate,  becaufe  only  fevered  from 
it  in  behalf  of  a  legatee  of  twenty-one  years 
old,  and  therefore  cannot  go  to  the  reprefen- 
tative of  the  perfon  who  never  attained  that 


age. 


So  if  a  portion  were  devifed  out  of  lands  2yent"s  3^* 
to  A.  to  be  paid  at  his  age  of  twenty- one,  if3  7% 
A.  dies  before  that  age,  yet  1  he  portion  mall 
not  fink  for  the  benefit  of  the  heir,  but  fhall 
be  conftrued  as  a  legacy  and  not  as  a  truft, 
becaufe  the  heir  can  pray  in  aid  of  the  per- 
fonal eftate  to  exonerate  the  lands,  and  there- 
fore this  bequeft  is  conftrued  as  a  legacy,  fince 
it  firft  bottoms  on  the  perfonal  eftate,  and  is 
only  to  be  paid  out  of  the  lands  in  all  events. 
Clobberie's  cafe,  Eq.  Abr.  294.  p.  1,  2.  2  Vent. 
342.  2  Ch.  Caf.  155.  2  Nelf.  Ch.  Rep.  195. 
2  Eq.Abr.  539. p.  1.  2  Freem.  24. 

But  if  a  man  devifes  particular  lands  to  a 
ftranger,  and  a  legacy  out  of  them,  there  the 
ftranger  fhall  not  pray  in  aid  of  the  perfonal 
eftate  as  the  §  hare  s  natus  or  ||  hares  fa  51  us  of  the 

*  Truftee.         §  Heir  born  fo*         ||  Heir  made  fo, 

whole 
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whole  inheritance  ihould  ;  yet  here  fuch  por- 
tion to  be  paid  at  twenty -one,  fhall  be  taken 
as  *  debitum  in  prafenti,  tho'  -f  folvendum  in 
futuro,  becaufe  the  ftranger  is  but  %fidei  com- 
mijfarius  quoad  the  profits  of  that  part  of  the 
real  eftate  which  are  devifed  from  him.  Gower 
v.  Mead,  Pre.  Cb.  2.  Elliot  v.  Elliot,  Eq.  Abr. 
381.^.  6.  2  Cb.  Caf.  23.  Scroop  v.  Scroop,  Eq. 
Abr.  381.  p.  6.  Cb.  Caf.  27.  2  Freem.  171. 
Ebrand  v.  Dancer,  Eq.  Abr.  382.^.  1 1.  2  Cb* 
Caf.  26.  Grey  v.  Grey,  Eq.  Abr.  270.  p.  9. 
38 1.  p.  6.  Cb.  Caf.  296.  Rep.  'Temp.  Fincb  338.' 
Lord  Rivers        If  in  a  marriage  fettlement  there  be  a  term 

k'  Lprd  ?h*~  to   ra^e   one    nunc^rec^    pounds    a-piece   for 
268  p  7    r*  younSer  children,  and  there  be  no  time  limit- 
2  Vem.  72.    ed  for  the  payment,  there  it  is  due  and  pay- 
able to  fuch  children  as  foon  as  ever  they  are 
born ;  and  therefore  if  they  die  before  twenty- 
one,  it  fhall  go  to  their  executors  or  admini- 
fixators,  becaufe  if  it  had  been  raifed  imme- 
diately, the  money  would  have  gone  to  their 
executors   or  adminiftrators  •,    and    where    it 
ought  to  have  been  raifed  immediately,  it  is 
looked  upon  in   a  court  of  equity  according 
to  the  rule  of  the  civil  law  to  be  raifed,  for 
|[  qui  habet  remedium  ad  rem,  ipfam  rem  videtur 
babere. 
Purchafemade      Where  a  father  purchafeth  any  lands,  during1 

irfthenameof t^ie  mm0VltY  °f  tne  child,  in  the  name  of  the 

thefon.  child,  without  a  declaration  of  truft  in  th6 

Elliot v.Elliot,  deed,  and  takes  the  profits  during  the  mino- 

Eq.Abr.  381.  rity,  fuch  purchafe  is  an  advancement  for  the 
p.  6. 

'■     '      *  Due  immediately.         f  To  be  paid  hereafter. 

§  A  truftee  as  to.       [j  He  who  has  remedy  for  a  thing, 
is  looked  upon  to  have  the  thing  itfelf. 

child, 
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child,  becaufe  the  father  issbound  to  provide 
for  him,  and  his  purchafing  in  his  name  fhall 
be  conftrued  in  a  court  of  equity  as  fulfilling 
that  obligation,  and  the  taking  the  profits  du- 
ring the  minority  only  as  guardian  to  his  fon. 
Mumma  v.  Mumma9  Eq.  Abr.  382.  p.  8.  2 
Vern.  19. 

But  if  the  father  purchafes  in  the  name  of 
his  fon  who  is  of  full  age,  which  by  our  law 
is  an  emancipation  out  of  the  power  of  the 
father,  there  if  the  father  takes  the  profits,  or 
lets  leafes,  or  ads  as  the  owner  of  the  eftate, 
the  fon  is  a  truftee  for  the  father,  becaufe  there 
is  the  fame  refuking  truft  as  if  the  fon  were  a 
ftranger,  where  the  father  acts  as  owner  of 
the  eftate,  fince  it  was  purchafed  with  his 
money. 

But  if  the  father  had  let  the  fon  continue 
the  pofTeffion  from  the  time  of  the  purchafe 
without  acling  as  owner,  there  k  is  an  advance- 
ment, becaufe  the  legal  intereft  being  in  the  fon, 
and  the  father  permitting  him  to  act  as  owner 
of  the  eftate  from  the  time  of  the  purchafe, 
does  as  much  declare  the  truft  for  the  advance- 
ment of  the  fori,  as  if  it  had  been  declared  in 
exprefs  words  in  the  deed.  If  the  father  dies 
leaving  the  children  in  the  guardianfhip  of  the 
grandfather,  the  fame  rule  obtains. 

In  the  cafe  of  Elliot  v.  Elliot  9  there  is  a 
diftin&ion  taken  between  a  purchafe  in  the 
name  of  a  ftranger  and  of  a  fon  •,  in  the  former 
the  trufts  refult  to  him  who  paid  the  money^ 
and  he  may  declare  the  trufts  at  any  time  -9 
but  in  the  cafe  of  the  fon  the  confideration  of 
blood  raifes  an  ufe  at  common  law,  and  there- 
fore the   tFufts  mult  be   declared  upon   the 

pur- 
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purchafe,  or  afterwards  the  father  fhall  not  be 
received  to  do  it.  Agreed  tfyat  if  the  father 
at  the  time  of  the  purchafe  really  intended  it 
for  a  provifion,  no  fubfequent  declaration  of 
his  could  alter  it,  and  the  circumftances  muft 
govern. 

Another  difference  is  taken  between  a  pur- 
chafe in  the  name  of  a  fon  and  of  a  daughter, 
for  tho'  fons  are  often  provided  for  by  fettle- 
ment  of  lands,  yet  daughters  feldom  are, 
therefore  the  prefumption  not  fo  flrong. 

A  purchafe  in  the  nephew's  name  is  in  the 
name  of  a  ftranger,  and  no  difference  between 
a  purchafe  taken  in  another's  name  or  a  con- 
veyance made  to  another. 
^  If  a  man  purchafes  a  copyhold  with  his 
own  money  to  himfelf,  his  wife  and  his 
daughters^  and  their  heirs,  this  is  an  advance- 
ment for  the  wife  and  his  daughters  ;  but  if 
this  be  after  marriage,  and  he  furrenders  the 
copyhold  for  the  fecurity  of  money,  fuch 
mortgagee  is  intitled,notwithftandingthefettle- 
ment.  Tho'  the  commifTioners  feem  to  have 
decreed  the  contrary,  which  decree  cannot  be 
allowed  unlefs  the  purchafe  was  made  in  pur- 
fuance  of  articles  before  marriage,  or  as  a 
fettlement  upon  the  daughter  on  her  marriage, 
for  otherwife  it  is  only  a  conveyance  for  na- 
tural affection,  which  hinders  any  refulting 
truft  to  the  anceftor,  but  does  not  hinder  the 
(a)  Corbet  v.  carrying  it  over  to  a  purchafer. 

SaflfT1'  (a)  ^  m  a  marr*age  Settlement  the  eftate  be 

Eq.Abr.  337.  limited  to  the  husband  for  life,  and  to  the  wife 
p.  5.  for  life,  the  remainder  to  truftees  for  five  hun- 

2  Vern.  640,  dred  vears  t0  raife  younger  children's  portions, 
655-  to 

3  Ch.  Rep. 

190. 
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to  be  paid  to  them  at  their  age  of  eighteen 
years  or  day  of  marriage,  remainder  to  the 
firft  and  every  other  fon  in  tail  male,  with 
remainders  over;  there,  if  any  younger Reverfion in 
children  attain  to  the  age  of  eighteen  in  the  any  terms  may 
life  of  the  father  and  Mother,  they  are  in-  ^/^^ 
titled  to  have  their  portions  raifed  by  the  fale^ 
of  this  term  in  reverfion-,  becaufe  the  term  is 
an  intereft  vefted  in  the  truftees,  which  they 
can  fell,  and  therefore  by  the  words  of  the 
truft  they  may  be  compelled  to  fell  it,  for  the 
father  has  put  fuch  term  out  of  his  power 
during  his  life  where  he  has  vefted  it  in  an- 
other ;  and  if  fathers  will  be  fo  indifcreet  as 
to  veil  fuch  power  in  truftees,  by  their  mar- 
riage agreement  that  other  perfons  mall  raife 
out  of  their  eftate  portions  for  their  children, 
they  muft  be  content  to  abide  by  it ;  for  when 
the  fortune  is  made  payable  at  the  age  of 
eighteen,  or  day  of  marriage,  it  does  not 
appear  to  be  the  intent  of  the  truft  that  the 
children  mould  ftay  any  longer,  therefore  the 
■  court  will  decree  fuch  portions  to  be  raifed 
immediately. 

If  an  eftate  were  limited  in  a  marriage  fet- 
tlement  to  the  husband  for  life,  then  to  the 
wife  for  life,  then  to  truftees  for  five  hundred 
years,  to  raife  portions  for  younger  daughters, 
payable  to  them  at  the  age  of  eighteen  or  day 
of  marriage,  if  the  father  dies  without  irTue 
male  begotten  on  the  body  of  his  wife :  the 
wife  dies,  leaving  daughters  only,  who  at- 
tained their  age  of  eighteen,  and  preferred 
their  bill  in  their  father's  life  time  for  their 
portions,  and  had  them  decreed  to  them  by 
laleof  the  term;  becaufe  after  the  death  of 

T  the 
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the  wife  the  provifion  is  not  contingent,  but 
becomes  abfolute ;  for  the  only  contingent 
part  of  the  provifo  is,  whether  the  husband 
lhall  die  without  iflue  male  from  that  wife, 
and  not  whether  he  fhall  die  or  not,  for  that 
is  certain;  and  the  wife  being  dead  there  can 
be  no  iflue  male  from  her,  and  therefore  in 
all  events  the  portions  are  to  be  raifed  \  and 
this  the  rather  becaufe  it  does  not  clog  the  for- 
tune of  the  eldeft  Ion,  but  he  in  the  remote 
remainder,  for  whom  lefs  regard  is  prefumed 
to  be  had  than  for  the  iflue  of  that  marriage 
which  is  to  be  provided  for  out  of  the 
eftate. 

So  it  is  if  the  term  itfelf  were  limited  to 
truftees  in  cafe  the  husband  dies  without  iflue 
on  the  body  of  the  wife,  for  the  contingent 
part  of  the  provifo  falls  off  upon  the  death  of 
the  wife,  and  fo  the  term  vefts  in  the  truftees. 
But  they  never  let  the  truftees  fell  or  mort- 
gage the  reverfionary  term  for  maintenance. 
Lady  Pier  point  v.  Lord  Cheney,  Pre.  Ch.  503. 
Peer.  Will  488.  2  Eq.  Abr.  642. p.  10. 
Corbet  v.  But  if  there  be  a  marriage  fettlement  in 

Maidwcl,  Eq.  which  the  eftate  is  limited  to  the  husband  for 
Abr-337-P-5-life,  remainder  to  the  wife  for  life,  remainder 

2  Verm  640,  tQ  truftees  for  five  hundred  years  for  railing 

3  Chan.  Rep.  two  thoufand  pounds  for  daughters,  remain- 
190.  der  to  the  heirs  male  of  that  marriage,  and  if 
Salk.  159.      the  husband  dies  without  male  iflue  of  that 

marriage,  then  fuch  fum  to  be  paid  to  fuch 
daughters  as  fhould  be  unmarried  and  unprovi- 
ded for  upon  the  death  of  their  father,  at  their 
age  of  eighteen  or  day  of  marriage,  and  the 
wife  dies,  leaving  iflue  daughters  only ;  here 
fince  the  limitation  of  the  truft  of  that  term 

1  is 
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is  for  daughters  unprovided  for  at  the  death 
of  their  father,  the  portion  fhall  not  be  raifed 
during  his  life,  becaufe  this  depends  upon  an 
event  which  can  never  be  feen  whether  ic  will 
happen  during  his  life,  that  is,  whether  he  will 
provide  for  his  daughters  or  not,  and  therefore 
the  contingency  does  not  fall  off  during  the 
life  of  the  father  as  it  did  in  the  former 
cafe. 

If  a  father  limits  or  devifes  portions  to  his  Attorney  Ge- 
daughters  or  younger  children,  payable  at  their  ™[    v\ 

r  Dft .  '         9  r   J  Thompion, 

relpective  ages  or  twenty-one  years,  or  any  Eq  A£r#  -0I> 
other  certain  time,  without  making  any  other  p.  2. 
provifion  for  their  maintenance  in  the  mean  fre.  Cb.  337. 
time,  and  dies ;  in  this  cafe  they  fhall  have  in- 
tereft  for  their  portions  from  his  death  till 
paid;  becaufe  the  father,  if  he  had  lived,  was 
obliged  by  the  law  of  God  and  nature  to  have 
provided  for  them.  But  if  fuch  portions  had 
been  provided  in  fuch  manner  by  a  ftranger, 
then  they  mould  not  have  carried  intereft  in 
the  mean  time  for  the  children's  maintenance ; 
becaufe  it  was  meer  bounty  in  the  ftranger, 
and  he  was  under  no  fuch  obligation  as  the 
father  to  provide  for  them,  and  therefore  his 
provifion  fhall  be  carried  no  further  than  he 
has  appointed  it. 

If  a  woman  has  a  fortune  left  her,  and  me  Moore  v.  Ri- 
marries  during   minority,   the  truftees    who  cauIt» Pre* Cba 
are  to  raife  fuch  fortune,  or  the  executor,  who  \ %„  A.  „ 
by  will  is   to  pay  it  as  a  legacy,  may  comep,  i.^g.p.j, 
and  inlift  to  have  the  fortune  fettled,  not  only 
againft  the  husband  himfelf,  but  even  againft 
the  creditors  of  the  husband,  if  he  has  afligned 
fuch  fortune   over    for    the  payment  of  his 
debts  5  becaufe  the  King-  is  an  univerfal  guar* 
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dian  to  infants,  and  ought  in  the  court  of  chan- 
cery to  take  care  of  their  fortunes.  And  tho*  by 
the  ecclefiaftical  law  fhe  is  at  age  to  marry,  yet 
by  the  temporal  law  fhe  cannot  difpofe  of  her 
fortune,  and  therefore  the  court  will  make  fuch 
difpofition  of  the  fortune  of  the  ward  as  may 
be  mod  beneficial  for  her.     But  if  fhe  was  at 
full  age  at  the  time  of  her  marriage,  then  fhe 
was  out  of  the  care  of  the  court,    and  fince 
fhe  might  difpofe  of  her  perfon  and  fortune, 
if  fuch  fortune  was  affigned  to  the  creditors  of 
the  husband,  they  may  prefer  their  bill  againft 
the  truflees  or  executors  to  have  the  fortune, 
and  accordingly  it  has  been  decreed. 
Baron  and  As  to   the  intereft  between  husband    and 

feme.  wife,  the  rules  of  equity  generally  follow  the 

rules  of  law,  and  therefore  where  an  husband 
married  a  lunatic  who  was  under  the  care  of 
>  the  court,  without  the  leave  of  the  court, 
which  marriage  was  fentenced  to  be  good  in 
the  fpiritual  court,  tho'  the  court  committed 
him  for  his  contempt,  and  ordered  him  to 
make  a  fettlement  equal  to  the  wife's  fortune, 
which  he  did  not,  but  died  in  contempt, 
and  his  wife  died  foon  after  without  iflfue : 
The  perfonal  eflate,  as  jewels  and  money, 
which  were  in  the  cuflody  of  the  court,  were 
decreed  to  the  adminiftrator  of  the  husband, 
becaufe  it  belonged  to  him  by  law.  For  tho' 
the  court  of  equity  would  fo  far  take  care  of 
the  lunatic  who  was  under  the  guardianfhip 
of  the  court,  that  the  husband  fhould  make  a 
.  fettlement  equal  to  her  fortune,  yet  when  the 
.  reafon  of  the  provifion  was  at  an  end,  the 
court  which  only  held  the  flake,  could  not 
alter  the  property  of  the  fortune,  which  was 

transferred 
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transferred  by,  law  from  the  wife  to  the  huf- 
band. 

So  the  court  allowed  that  the  husband  might  Terms  for  J 
difpofe  of  all  terms  for  years  which  he  had  inyears' 
right  of  his  wife,  and  of  all  terms  for  years 
which  were  held  in  truft  for  her,  becaufe  the  law 
gives  him  the  difpofition  of  fuch  terms  for 
years,  for  they  are  chattels,  and  therefore 
under  the  dominion  of  the  husband ;  but 
if  he  does  not  difpofe  of  them  they  furvive 
to  the  wife,  becaufe  the  limitation  in  fuch 
contracts  being  made  to  the  wife  and  her 
reprefentatives,  they  cannot  be  claimed  *  jure 
reprtffentationis  during  the  life  of  the  wife. 

So  if  the  husband  furvives,  the  term  is  to 
go  to  him,  his  executors  or  adminiftrators, 
becaufe  it  cannot  go  to  the  reprefentative  of 
the  wife,  for  the  husband  both  at  and  after 
the  death  of  the  wife  had  the  dominion  over 
it,  and  therefore  the  executors  of  the  wife 
cannot  come  and  claim  it,  becaufe  (he  had  dif- 
pofed  of  it  herfelf,  by  putting  it  under  the  do- 
minion of  the  hufband  by  her  marriage.  Packer 
v.  Wyndham^  Pre.  Ch.  312.  Gilb.  Eq.  Rep.  98. 
3  Peer  Will.  199. 

The  fame  rules  obtain  in  equity  as  to  the 
difpofition  of  the  truft  of  the  wife's  term. 

But  if  the  wife  takes  a  mortgage  of  lands  Packer  v. 
in  fee,  there  the  hufband  cannot  difpofe  of  it  Wyndham, 
without  the  confent  of  the  wife,  becaufe  a  fmeabove* 
is  neceflary  for  the  difpofmg  of  lands  in  fee  ; 
and  therefore  if  he  fhould  difpole  of  it  with- 
out a  fine,  the  wife  or  her  reprefentatives  may 

*  By  right  of  reprefentation. 
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enter  and  recover  the  land,  and  confequently 
the  money  for  which  it  was  pledged. 

If  the  hufband  has  a  bond  or  chofe  in  ac- 
tion of  the  wife,  and  fhould  afiign  fuch  bond 
without  a  valuable  confederation,  yet  it  mall 
continue  to  the  wife  after  the  death  of  the  huf- 
band notwithstanding  fuch  difpofition,  becaufe 
fuch  difpofition  is  void  at  law,  it  being  a 
chofe  in  action,  and  it  cannot  be  fet  up  in  a 
court  of  equity,  becaufe  it  is  a  meer  volun- 
tary conveyance  without  a  confideration.  But 
if  the  hufband  had  afTigned  fuch  bond  upon 
valuable  confideration,  it  feems  a  court  of 
equity  will  make  it  good,  becaufe  a  hufband 
may  provide  for  his  family  out  of  the  chatties 
of  the  wife,  and  therefore  has  an  equitable 
power  over  them. 

But  where  there  is  no  fettlement,  tho'  the 

wife  by  the  marriage  become  intitled   to  and 

Pheafant  v.     recover  dower,  yet  if  the  hufband  in  his  life 

pheafant,  Eq.tjme  ^oes  not  reC0Ver  the  debt  due  by  bond 

l\l*  '  to  the  wife,  this  being  a  chofe  in  action,  the 
2Vern.  340*  w^e  fhall  have  it,  and  not  the  hufband's  re- 
Chan.  Caf.  prefentatives ;  the  hufband  having  only  an 
18 x-  equitable  power  over  fuch  debts,  and  where 

3  Chan.  Rep.  ^   ma^es  ufe   0f  fucri  power,  upon  valuable 

confideration,  it  is  an  equitable  difpofition  of 
them.  Or  if  the  hufband  had  made,  or  a- 
greed  to  make,  a  fettlement  on  the  wife  in 
confideration  of  the  debt  to  the  wife,  there 
he  had  been  a  purchafer  for  valuable  confi- 
deration, and  his  reprefentative  mould  have  it 
again  it  the  wife's  reprefentative.  Meredith  v. 
Wynne  ^  Eq.  Abr.  70.  p.  15.  Pre.  Cb.  312. 
Gilb.  Eq.  Rep.  70.    2  Fern.  448.     Tho'  there 

the 
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the  fettlement  is  not  mentioned  to  be  in  con- 
flagration of  her  marriage. 


J9Q?tfott& 

IF  an  hufband  fettles  a  term  of  years  upon  Turner  v. 
truftees  for  himfelf  for  life,  and  then  to  his  Bromfield, 
wife  for  life,    for   her  jointure,  and  then  the  Ch.  Caf.  307. 
hufband  dies,  and  the  wife  marries  again,  myjff0  *V* 
Lord  Nottingham  was   of   opinion  that  the  Ch  Caf  '     # 
fecond  hufband  could  not  difpofe  of  this  term,  Rep.  Temp, 
without  the  wife's  coming  to  be  examined  to  Finch  197. 
her  confent  in  the  court  of  chancery.     And 
this  was  upon  the  principle  of  making  terms 
for  years  fubject  to  the  fame  conditions  as  if 
fuch  provifion  had  been  made  out  of  the  free- 
hold.    And  therefore  he  was  of  opinion  that 
fince  a  freehold  jointure  could  not  be  aliened 
without  a  fine  where  the  wife   was   fecretly 
examined,  fo  where  the  wife  was  jointured  in 
the  truft  of  a  term,  that  mould  not  be  aliened 
without  a  fecret  examination   in   a  court   of 
equity.     But  this  was  thought  to  be   a  refo- 
lution  that  would  confound  the  diftincl  pro- 
perties of  the  chattle  and  real  eftate,  and  let 
in  many  arbitrary  refolutions  about  them,  and 
therefore  this  decree  was  reverfed  in  the  houfe 
of  lords,    and  fuch  terms,    and  the  truft   of 
them   were  as  much  under  the  power  of  the 
fecond  hufband  who  did  not  enter  into  any 
agreement    concerning    them,    as  any    other 
terms  or  trufts  of  terms  of  the  wife's  what- 
foever. 

T  4  But 
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But  the  firft  hufband  who  had  entered  into 
the  agreement,    and   fettled  the  term,  could 
.    not  difpofe  thereof  to  prevent  the  provifion 
intended  by  the  fettlement. 

If  the  wife   poffeft  of  a  term,  and  before 
marriage  with  a  fecond  hufband,  fettles  it  on 
her  children  by  her  former   husband,    with 
power  to  revoke   thefe  ufes,    and  limit  new 
ones  to  fuch  perfons  as  (he  by  her  deed  mould 
appoint,    which    the    husband   figned-,    the 
fecond  husband  dies,  and  fhe  marries  a  third 
husband :    it  was  refolved  by  the  court,  that 
during  the   life   of    her  fecond  husband  fhe 
might  by  her  deed  revoke  the  former  ufes  and 
limit  new  ones,  becaufe  the  fecond  husband's 
figning  the  deed  was  a  confent  to  all  the  ufes 
and  powers  in  that  deed,  in  the  manner  there- 
in mentioned  ;  and  therefore  a  confent  to  her 
revocation  of  the  former  ufes  and  limitations 
of    new  ones;    and  the   fubfequent   deed  is 
only  a  continuation  of  the  ufes  declared  by  the 
firft  deed,  fo  that  all  the  ufes  arife  out  of 
the    firft    deed    to    which    the  husband  was 
confenting.     But  the  third  husband  not  con- ' 
fenting  to  that  deed,  the  wife's  power  of  re- 
vocation was  fufpended  during  the  coverture, 
fince   fhe  could   do  no  legal  act  without  the 
husband  but  by  his  confent,  and  the  husband 
and  wife  cannot  difpofe  of  it,  becaufe  by  the 
truft  it    muft   be  the  meer   act  of  the   wife, 
and  that  cannot  be,    if  it  be  under  the  in- 
fluence of  the  husband  >  and  therefore  neither 
the  wife  alone,  nor  with   the  third  husband, 
can  difpofe  of  it,    during  the   coverture,  in 
prejudice  of  the  children  by  the  firft  husband. 

2  But 
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But   if  a   woman  pofTefifed  of  a  term  for  P»«  v.  Hunt, 
years,    upon    her    marriage,     conveys    it    to  2  Chan- C*** 
truftees  for  the  ufe  of  her  husband's  creditors  v3c'rih  lg 
for  ten  years,  and  afterwards  to  fuch  ufes  as  Deakins  and 
fhe  either  fole  or  covert  fhould  appoint,  and  his  wife  v. 
the  husband  agrees  thereto :  here  the  husband  ^e"sfop' 
may  difpofe  of  this  term  after  the  ten  years,  l  *n*    a  * 
becaufe  there  was  a  refulting  truft  in  the  wife 
of  the  term,  and  fuch  refulting  truft  is  by  the 
marriage  under   the  power  of  the  husband* 
becaufe  there  are  no  negative  words  to  make 
it  a  feparate  maintenance*  and  therefore  if  the 
husband  difpofes  of  it  before  any  declaration 
made'by  the  wife,  fmce  the  refulting  truft  was 
then   in  her,  fuch   difpofition  will  be  good. 
And  this  is  not  like  the  former  cafe,  where  the 
truft  was  limited  to  the  children,   which  pre- 
vents  all  refulting  truft   to  the   wife.  .    But 
it  feems  in  this  cafe  that  if  the  wife  difpofes 
of  this  truft  before  any  difpofition  made  by 
the  husband,  fuch  difpofition  would  amount 
to  a  declaration  upon   the  firft  contract,  and 
fo  would  be  good :  becaufe  the  husband  con- 
fenting  to  fuch  difpofition,  fuch  ufes  will  arife 
by  virtue  of  the  original  deed  to  which   he 
confented. 

If  a  woman  be  jointured  in  freehold  lands  Conftructive 
fubjecT:  to  a  judgment,  and  the  husband  after  notice, 
marriage  makes  a  leafe  of  thefe  lands  to  a 
third  perfon  who  has  notice  of  this  marriage, 
but  not  of  the  jointure,  and  the  husband  dies, 
•  and  the  lefTee  purchafes  in  the  judgment  to 
protect  his  term  ;  here  the  notice  of  the  mar- 
riage was  conftrued  by  my  Lord  Nottingham 
as  notice  of  the  jointure :  becaufe  marriages 
between  perfons  of  fortune  are  feldom  made 

-     without 
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truftee. 


without  fettling  the  wife  in  the  land,  and  fuch 
conftructive  notice  he  held  to  be  fufficient, 
becaufe  the  wife  being  under  the  power  of  the 
husband  could  not  give  proper  notice,  fo  as 
to  prevent  the  alienation  of  her  intereft.  Boy- 
ley  v.  Perfal,  Eq.  Abr.  $y.Ch.  Caf.  225.  2  Freem. 

Purchafe  by  a  ^  a  truftee  of  an  eftate  purchafe  in  an  in- 
cumbrance  on  that  eftate  at  an  under  value, 
or  an  executor  purchafe  in  a  debt  for  lefs 
than  is  due  upon  it,  this  purchafe  is  made  for 
the  benefit  of  the  eftate  in  one  cafe,  and  of 
the  teftator's  eftate  in  the  other,  becaufe  he 
that  takes  upon  him  a  truft,  takes  it  for  the 
benefit  of  the  perfon  for  whom  he  is  a  truftee, 
and  not  to  take  advantage  to  himfelf,  and  there- 
fore the  purchafe  in  thefe  cafes  is  for  the  bene- 
fit of  the  *  ceftuique  truft  and  the  legatees. 

But  if  A.  purchafe  in  a  mortgage  or  incum- 
brance on  the  eftate  of  B.  at  an  under  value, 
B.  fhall  not  reedem  or  take  off  the  incum- 
brance without  paying  the  whole  money  5  be- 
caufe the  whole  money  is  due  from  B.  and 
therefore  he  fhall  not  profit  himfelf  of  the  con- 
tracts of  A.  But  if  A,  mortgages  to  B.  and 
afterwards  to  C.  and  D.  purchafes  in  the  mort- 
gage of  B.  at  an  under  value,  knowing  of  the 
mortgage  to  C.  there  C.  fhall  redeem  paying 
the  money  that  D.  gave;  becaufe  C.  was  in- 
titled  to  the  redemption  before  D.  intermed- 
dled, and  therefore  D.  could  not  intermeddle 
to  croud  out  any  part  of  C.'s  money  that  was 
fecured  on  the  eftate  ;  and  therefore  if  D.  has 
all  the  money  that  he  laid  out  upon  the  pur- 


Mortgages. 


*  Perfon  for  whom  the  truft  is. 
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chafe  of  the  incumbrance,  he  ought  not  to 
hinder  his  neighbour  from  receiving  his  own 
money  out  of  the  eftate  ;  for  then  D.  would 
receive  his  own  from  C.  with  unlawful  ufury. 

But  if  D.  was  to  receive  the  money  from 
A-  there  he  mould  have  the  whole  money  that 

B.  lent,  becaufe  as  far  as  D.  did  not  purchafe 
at  the  price  originally  paid  by  B.  it  was  the 
gift  of  B.  But  this  mall  not  prevail  as  a 
voluntary  difpofition  in  the  former  cafe,  be- 
caufe the  money  is  prefumed  to  be  advanced 
by  D.to  keep  out  C.  from  the  redemption,  fince 
he  was  under  no  neceflity  to  come  into  this  ac- 
compt,  he  (hall  come  in  as  a  lender,  and  fo  if 
he  has  his  principal  and  intereft  paid  it  is  fuf- 
ficient.  But  if  B.  had  offered  the  redemption 
to  C.  at  the  fame  value  he  fold  it  to  C.  and 

C.  had  refufed  it,  there  it  had  been  other  wife, 
becaufe  then  there  was  no  injury  done  to  C. 
by  letting  in  another,  when  he  had  refufed  to 
take  it,  and  therefore  D.  fhall  have  the  whole 
money  due  on  the  mortgage,  and  not  what 
he  gave  only.  Quere ;  if  C.  had  notice  of  the 
whole  money  lent  by  B.  before  he  lent  any  to 
A.  whether  D.  might  not  have  taken  an  align- 
ment and  challenged  the  whole  money. 

If  a  man  fettles  or  devifes  lands  to  truftees  What  debts  a 
for   the  payment  of  debts,  if  there  be   any  Pur^er 
debts  particularly  mentioned,    the  purchafor  j£"    J " 
muft  fee  to  the  application  of  the  money,  be- 
caufe it  is  an  exprefs  truft  that  will  run  with 
the  land,  and  the  buyer  muft  fee  it  difcharged : 
but  if  it  be  only  for  the  payment  of  debts  in 
general,  there  the  truftee  is  only  trufted  with 
the  application  of  the  money,  and  the  pur- 
chafer  has  no  notice  of  the  debts,  and  need 

not 
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not   fee    to   the   application   of   the   money. 
Culpepper  v.  AJlon,  2  Chan.  Caf.  1 15,  221. 

If  a  man  devifes  lands  for  the  payment  of 
debts,  the  perfonal  eftate  mud  be  applied  in 
the  firft  place,  yet  the  purchafer  is  fafe  if  he 
pays  his  money  \  becaufe  that  is  an  accompt  on- 
ly to  be  fettled  with  the  heir  by  the  truftee,  and 
executor  and  the  purchafer  come  in  fairly  to  the 
difpofition  of  the  teftator  ;  but  if  the  purchafe 
had  been  *  pendente  lite>  then  the  purchafer  had 
made  himfelf  party  to  the  account,  becaufe  the 
eftate  itfelf  is  fubject  to  the  event  of  the  decree. 
Sir  John  Tal-      Where  lands  are  fettled  and  devifed  in  or- 
bot  v.  Duke    der  to  raife  money  out  of  the  rents  and  profits 
of  Shrewf-      0f  fucn  lands,  for  the  payment  of  portions  at 
bury,  Gilb.     certajn  anc[  prefixt  days,  or  for  the  payment 
Pre  Ch  394.  °f  debts  :  here,  tho*  there  be  no  claufe  of  im- 
Backhoufe  v.  powering  the  truftees  to  difpofe  of  the  land, 
Middleton,     for  the  purpofes  aforefaid,    by  fale  or  mort- 

Cpifaf  r73  Sage>  Yet  if  tHe  portions  cannot  be  raifed  out 
3     an.    ep.^  ^e  rents  anc|  profitS5    f0  as  to  be  paid  at 

the  times  appointed,  nor  the  rents  and  profits 
anfwer  the  payment  of  the  debts  within  a 
reafonable  and  convenient  time,  the  truftees 
may  fell  or  mortgage  the  lands,  in  order  to 
fulfil  the  truft  •,  becaufe  it  is  the  defign  of  "the 
truft,  that  the  debts  and  portions  mould  be 
fatisfied  out  of  the  lands,  and  if  they  cannot 
be  fatisfied  by  the  perception  of   the  annual 

profits,  they  mufl  be  fatisfied  by  the  profits 
Where  truf-  Qf  ^  fee  fjmpje#  ^nd  tnjs  mufl-  appear  by 
tees  may  iell.  .r        -    .      .  .  ,      r  * .  J 

an  account  taken  or  the  debts  and  portions  to 

be  fatisfied  out  of  the  eftate,  and  likewife  of 
the  annual  profits  of  fuch  eftate. 


Pending  the  fair. 


But 


Lex   Pretoria,  285 

But  if  fuch  payments  be  to  be  made  out 
of  the  annual  profits  or  rents  only,  there  fuch 
payments  muft  be  made  as  they  can  without 
fale  or  mortgage  y  becaufe  the  court  cannot 
inlarge  the  difpofuions  that  perfons  make  of 
their  eftates  further  than  the  intent  of  fuch 
conveyances.  So  likewife  if  the  payment  had 
been  out  of  the  rents  only,  the  lands  could 
not  have  been  fold  by  the  truftees,  becaufe 
the  truftees  were  confined  to  the  yearly  in- 
come of  the  lands.  Lady  Coventry's  cafe, 
2  Mod.  Caf.  12.  Gilb.  Eq.  Rep.  160.  Eq.  Abr. 
348.  p.  19.  2  Eq.  Abr.  87.  p.  9.  660.  p.  8. 
673.  p.  9.  2  Will,  Rep.  222.  Corny n.  312. 
Max.  in  Eq.  I  aft  cafe.  1  Strang.  596.  Lucas  463. 


*» '  ■        1     ' 1  ■  1  j    »j  11 


VOLUNTARY  conveyances  are  al- 
ways fraudulent  againft  purchafers,  and 
therefore  any  perfon  coming  in  by  a  volun- 
tary conveyance,  and  purfuing  a  purchafer  at 
law,  (hall  be  obliged  to  difcover  his  title  in  a 
court  of  equity  ;  becaufe  it  is  againft  con-* 
fcience  to  proceed  to  difquiet  fuch  purchafer 
upon  a  meer  voluntary  conveyance,  2nd  the 
purchafer  has  a  right  to  know  what  dormant 
titles  fuch  volunteer  has  to  fet  up  againft  him. 

A  patron  prefents  a  clerk  to  a  living,  and 
after  inftitution  and  induction,  requires  him 
to  give  a  bond  of  refignation,  which  the  in- 
cumbent refufing,  a  third  perfon,  to  whom  a 
grant  of  the  next  avoidance  after  the  death 
of   the  late  incumbent,    was   made  by  the 

patron. 
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patron,  in  truft  for  himfelf,  brings  his  *  quart 
impedit  againft  the  incumbent,  and  had  a 
verdict  and  judgment :  whereupon  the  incum- 
bent brings  his  bill  in  chancery  for  an  in- 
junction, and  upon  proof  of  this  whole  mat- 
ter, obtained  a  perpetual  injunction ;  becaufe 
it  was  a  fraud  to  grant  the  avoidance  to  over- 
reach the  incumbent  with  whom  he  had  filled 
the  cure. 

If  a  man  obtains  a  bond  or  covenant  by 
fraud  which  is  not  negotiable,  there  if  fuch 
covenant  or  bond  be  affigned  over  to  a  third 
perfon  for  valuable  confideration,  without  no- 
tice of  the  fraud,  yet  fuch  aflignee  mall  not 
recover,  becaufe  the  bond  or  covenant  being 
originally  got  by  fraud,  tho*  the  obligee  or 
covenantee  had  obtained  the  folemnities  of 
contracting,  yet  having  obtained  them  fo  as 
they  did  not  bind  in  a  court  of  confcience,  the 
contract  creates  there  no  obligation  •,  and 
therefore  the  aflignee  who  had  no  title  at  law, 
becaufe  he  muft  fue  in  the  name  of  the  perfon 
who  committed  the  fraud,  is  not  intitled  to 
any  relief  in  a  court  of  equity,  and  the  rather, 
becaufe  fuch  aflignee  might  have  gone  and  en- 
quired of  the  covenantor  or  obligor,  and  ought 
in  prudence  to  have  done  fo,  before  he  took 
his  contract  as  a  fecurity  for  his  money. 
Sale  of  lands.  jf  a  man  aliens  his  lands  by  a  voluntary 
conveyance,  and  fuch  conveyancer  fells  for 
valuable  confideration,  the  land  is  for  ever 
bound.     For  this  is  not  like  the  former  cafe, 

*  Why  be  impedes  him ;  a  Writ  fo  called,  becaufe  the 
words,  nuby  he  impedit  him  from  prefenting,  areanempha- 
tical  part  of  the  writ. 

becaufe 
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becaufe  the  alienor  does  convey  an  intereft, 
but  the  folemnities  of  contracting  in  the  former 
cafe  being  obtained  by  fraud  create  no  obli- 
gation •,  therefore  in  the  cafe  of  land,  if  the 
perfon  who  comes  in  by  the  voluntary  con- 
veyance fells  to  another  for  valuable  considera- 
tion, he  fixes  the  intereft  in  fuch  purchafer  fo 
as  not  to  be  (haken.  Prodgers  v.  Langbam* 
Keb,  486.  Sid.  133. 

So  if  B.  obtains  a  conveyance  of  land  from 
A.  by  fraud,  and  A.  quits  the  pofleftion  to  B. 
and  B.  fells  the  land  to  C.  for  valuable  confe- 
deration *  bona  fide,  and  without  notice,  A.  can 
never  obtain  the  lands  againft  C.  becaufe  the 
fraudulent  conveyance  with  the  quitting  the 
pofiefiion  transfers  the  intereft,  and  then,  when 
C.  has  obtained  an  intereft  at  law  for  his  money 
*  bona  Jide>  a  court  of  equity  ought  not  to  take 
it  from  him. 

If  A.  makes  a  voluntary  conveyance  to  B. 
and  A.  afterwards  conveys  for  valuable  con- 
fideration,  the  valuable  confideration  fhall  take 
place.  But  if  B.  had  firft  conveyed  upon  a 
valuable  confideration,  then  his  conveyance 
mould  have  taken  place :  and  in  fuch  cafes  if 
both  conveyances  be  voluntary,  it  lies  only  on 
the  priority ;  for  A.  had  an  intereft  notwith- 
ftanding  his  voluntary  conveyance  to  convey 
for  valuable  confideration,  for  -f"  quoad  fuch 
perfon's  coming  in  for  value,  he  had  an  in- 
tereft to  convey,  and  B.  having  the  legal  in- 
tereft in  him  could  likewife  convey,  fo  that 
the  purchafer  who  firft  comes  into  the  legal 

*  HoneftJy.        f  As  to, 

intereft 
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intereft  upon  a  juft  and  valuable  confideration 
has  the  title. 
Perfonal  As  to   the  perfonal  eftate  there  is  a  diffe- 

eftate.  rence   between  contracts  that   are  negotiable, 

and  fuch  as  are  not ;  for  a  man  that  has  ob- 
tained  a  fraudulent   contract   that  is  not  ne- 
gotiable, as  a  bond  or  covenant,  this,  as  we 
faid,  creates  no  obligation  in  a  court  of  equi- 
ty, and  therefore  tho'  the  afTignee  comes  in 
for  value,  he  obtains  nothing.     But  if  a  man 
obtains  a  negotiable  note  by  fraud,    and  he 
actually  negotiates  it  for  value,  the  indorfee  of 
the  note  fhall  have  his  money  of  the  drawer, 
becaufe  he  has  done  a  mercantile  act,  and  there- 
fore fubjects  himfelf  to  the  mercantile  law  ^  and 
it  would  be  the  ruin  of  all  commerce,  and  a 
great  interruption  to  it,    if  the  original  caufe 
and  confideration  of  fuch  notes  mould  be  in- 
quired into,  and  the  indorfee  has  a  legal  right 
Turton  v       to  ^e  note>  anc*  a  legal  remedy  at  law,  which 
Benfon,  Eq.    a  court  of  equity  ought  not  to  take  from  him. 
Abr.  45.  p.  5.  But  the  afTignee  of  a  chofe  in  action  has  no 
88  E.  p.  2.     remedy  at  law,  or  a  right  to  fue  in  his  own 
P     Ch  name,  and  has  only  an  equitable  remedy,  and 

Lucas  44c.  ne  ^s  b°tn  in  law  and  equity  when  the  bond 
Peer  Will.  is  obtained  by  fraud,  and  fo  has  no  right 
496-  againft  the  original  contractor  for  the  money. 

But  there  is  another  difference  in  a  nego- 
tiable contract,  and*  that  is,  where  a  nego- 
tiable contract  is  actually  negotiated  in  a  mer- 
cantile way ;  there  the  indorfee  mall  in  all 
events  have  his  money,  becaufe  he  claims  by 
the  mercantile  law,  and  it  would  put  a  flop 
to  all  commerce  if  it  were  otherwife ;  but 
where  it  is  not  actually  negotiated  in  the  mer- 
cantile way,  as  if  it  were  affigned  as  a  colla- 
teral 


-■ 
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teral  fecurity  for  a  debt  already  contracted, 
there  the  indorfee  (lands  in  the  place  of  the 
indorfor,  and  takes  the  note,  fuch  as  it  is,  to 
prop  and  fupport  his  own  intereft  to  a  debt 
already  contracted,  and  therefore  he  does  not 
come  in,  in  the  mercantile  way  where  the  note 
paiTes  as  ready  money,  fince  the  money  was 
advanced  before  he  had  the  note  •,    and  there-  2  strange 
fore  not  coming  in  in  the  mercantile  way,  if  1 1 5 5 . 
the    note   was   fraudulently  obtained,    or  by  Boyer  v. 
gaming,  he  has  no  remedy  againft  the  drawer.  BamPton* 

It  feems  that  this  mould  be  underftood  of 
relief  in  equity,  where  the  plaintiff  had  loft  ■ 
the  note-,  and  it  has  been  determined  that  an 
indorfee  *  bona  fide  without  notice  fhall  re- 
cover at  law,  tho'  the  winner  fhall  not. 
Hufey  v.  Jacob.  5  Mod.  175.  Cartb.  356. 
Holt  328.  Cafes  B.R.  96.  Salk.  344.  Corny  n.  4. 
1  Lord  Raym.  87.  But  fee  the  above  cafe  of 
Boyer  and  Bampton^  where  it  was  held,  That 
the  innocent  indorfee  could  not  maintain  an 
action  againft  the  drawer,  and  had  only  remedy 
againft  the  Indorfor.  2  Strange  1 1 55.  where 
the  chief  juflice  took  notice,  that  in  the  cafe 
of  Hujfey  and  Jacob,  the  point  adjudged  was 
miftaken* 

There  are  further  differences  between  ne- 
gotiable contracts  and  others:  for  if  a  man 
draws  a  negotiable  note  and  afterwards  comes 
to  pay  it  to  the  promiflee  of  the  note,  and 
the  promiffee  does  not  deliver  up  the  note, 
but  pretends  to  have  loft  it,  having  actually 
before  negotiated  it,  or  if  he  negotiated  it  af- 
terwards, the  drawer  muft  pay  this  money 
over  again,  becaufe  he   fuffered  fuch  a  nego- 

U  tiable    ■ 

*  Honeftlv. 
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tiable  inftrument  to  fland  out  againft  him  % 
therefore  he  trufts  to  the  honour  of  the  pro- 
miflfee  and  to  his  covenants  if  he  takes  fecurity 
againfl  it,  and  contributes,  by  letting  the  note 
lie  out  againft  him,  to  the  deceit  of  the  in- 
dorfee  who  has  taken  it  in  the  way  of  trade 
inftead  of  money. 

But  if  a  man  has  bound  himfelf  in  an  obli- 
gation, and  afterwards  comes  to  pay  the 
money,  and  the  obligee  pretending  to  have 
loft  the  bond,  receives  the  money  and  gives  a 
releafe,  this  is  a  legal  difcharge  to  the  obligor, 
and  tho5  the  obligee  fhould  either  before  or 
afterwards  afiign  fuch  bond,  a  court  of  equity 
would  never  oblige  the  obligor  to  pay  it  over 
again,  becaufe  the  obligor  has  a  legal  dif- 
charge, and  there  is  no  equity  againft  him  to 
pay  it  over  again.  And  here  the  aflignee  muft 
take  his  remedy  againft  the  aflignor  upon  his 
covenants,  one  of  which  in  the  common  courfe 
of  conveyancing  generally  is,  that  there  is  the 
fum  due  on  the  bond  or  covenant,  and  that 
he  will  not  releafe  or  difcharge  it. 

So  if  one  of  the  co-obligors  pays  the 
money  by  a  third  hand  to  the  obligee,  and  no 
releafe  is  given,  and  an  aflignment  of  the 
bond  is  afterwards  made  to  a  third  perfon 
without  notice  of  the  payment,  as  a  collateral 
fecurity  for  a  debt  before  contracted,  there  the 
other  co-obligor  fhall  not  pay  the  debt  over 
again,  becaufe  the  aflignor  afiigned  nothing, 
the  money  being  actually  paid  when  fuch 
aflignment  was  made,  and  confequently  the 
contract  diflblved  in  equity,  and  the  aflignee 
as  to  the  money  being  due  on  fuch  contract 
:trufted  only  to  the  covenants  of  the  aflignor. 

But 
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But  if  the  bond  was  affigned  for  value  be- 
fore payment,  there  an  equitable  intereft  paffes, 
and,  in  fuch  cafes  if  the  obligor  pays  the 
money  to  the  obligee,  and  cannot  plead  fuch 
payment  at  law,  a  court  of  equity  will  not 
interpofe  to  aiTift  him,  for  he  ought  not  to 
profit  of  his  own  uncautious  payment  againft 
a  perfon  who  comes  in  on  an  equitable  con- 
fideration  :  and  the  court  of  equity  cannot  in- 
join  in  this  cafe,  becaufe  the  obligee  proceeds 
contrary  to  confcience,  in  as  much  as  the 
obligee  after  alignment  is  looked  upon  in  a 
court  of  equity  as  a  nominal  perfon,  and  there- 
fore a  court  of  equity  ought  not  to  interpofe 
where  the  affignee  is  only  fuing  in  the  name  of 
the  obligee  in  order  to  recover  his  juft  debt. 

But  if  the  obligor  can  plead  his  payment  at 
law,  there  it  feerhs  a  court  of  equity  will  not 
interpofe  to  affift  the  affignee,  for  when  pay- 
ment is  made  without  fraud  there  is  no  equity 
that  the  money  mould  be  paid  over  again,  and 
the  affignee,  who  had  no  legal  intereft  in  the 
chofe  in  action  by  his  contract,  mud  take  his  re- 
medy upon  his  covenants  againft  the  affignor. 

As  to  bargains  made  with  heirs  where  their  Bargains  made^ 
fathers  are  tenants  for  life,  the  rule  feems  to witn  neirs-# 
be  this,  that  if  the  heirs  have  a  maintenance  p  ottAv'  Hl  ' 
from  the  father,  and  mould  take  up  goods  atj "'  t%' 
extravagant  rates,  the  court  of  equity  will  in  2  Chan.  Caf. 
fuch  cafes  relieve  after   the  death  of  the  fa- 1 20. 
ther,  and  reduce  the  bargain  to  the  common  v"n  l67« 
value  of  the  goods,  with  an  allowance  of  in-  2    erD' 
tereft  from  the  time  of  taking  them  up,  be- 
caufe it  is  an  oppreffive  bargain,  and  merely  to 
fupply  the  extravagance  and  prodigality  of  the 
heir.     Barney  v.  Beak,  2  Chan,  Caf,  136. 

U  2  And 
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And  there  have   been  inftances   where  the 
heir  has  been  relieved,  tho'   in  a  former  bill 
exhibited  by  the  creditors,  he  refufed  to  pay 
the  debt,  and   fwore  he  would   not  apply  to 
equity  for  relief.     But  if    the  heir  had   no 
maintenance  from  his  father*  and  was  turned 
out  upon  unreafonable  difpleafure   taken  by 
the  father  •,  there  if  the  bargain  be  made  and 
not  exceffively  beyond  the  proportion  of  fuch 
rifk,  fuch  bargain  fhall  ftand,  becaufe  it  is  not 
to  fupply  the   luxury  and  prodigality  of  the 
heir,  but  to  keep  him  from  ftarving,  and  fmce 
the  feller  would  have  loft  his  money  in  cafe 
the  heir  had  died  during  the  life  of  the  father, 
he  ought  to   have  a  proportional  benefit   for 
fuch  hazard. 
Conveyances       If  a  woman  makes  any  conveyance  of  her 
by  a  woman    own  eftate  before  marriage  without  the  privity 
before  mar-     Qf  j^j.  tended  husband,  or  confefTes  any  judg- 
Howardand    ment  or  acknowleges  any  ftatute  to  affecT:  her 
wife  v.  Hoo-  eftate,  other  than  fuch  as  were  upon  valuable 
ker,  Eq.  Ab.  confideration,  they  fhali  not  aifect  the  huiband  : 
59*  P-  **        for  this  is  an  apparent  fraud,  and  would  hinder 
2Ch.Rep.8i.tne  dominion  of  the  huiband  over  the  wife's 
eftate.     Lance  v \  Norman^  2  Cb.  Rep.  79.  Eq. 
Abr.  59.  p.  2. 
.*  Nay  they  have  carried  it  fo  far  that  where 

traeJk  '00°' a  collateral  relation    gives    a   portion  with  a 

Eq.  Abr.  8=8.  ,  ?        r        h 

(E)p.  1.  wife*  and  the  wile  gives  fecurity  to  pay  part 
Vern.  475.  of  it  back  again,  and  the  hufband  dies  with- 
out ifiue,  and  then  the  wife  dies,  and  the 
executor  of  the  wife  fues  in  a  court  of  equity 
to  have  the  fecurity  given  by  the  wife  deli- 
vered up,  the  court  hath  decreed  it  according- 
'  ly,  becaufe  the  fecurity  was  fraudulent,  and 
paffed  no  right  to  the  money,  and  a  fecurity 

that 
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that  ought  not  to  be  made,  ought  not  to  be 
fued  ;  and  this  cannot  be  compared  to  a  vo- 
luntary conveyance,  becaufe  there  the  grantor 
palTes  what  may  be  lawfully  given,  but  the 
wife  cannot  lawfully  give  any  part  of  that 
which  was  conveyed  to  the  hufband,  and  the 
court  of  equity  ought  to  take  fuch  refolutions 
as  tend  mod  effectually  to  the  difcouragement 
of  fuch  frauds,  and  therefore  they  hold  that 
what  is  difhoneft  in  its  creation  can  never  af- 
terwards-be  made  good. 

Where  a  man  makes  a  voluntary  convey- Voluntary 
ance  with  power  of  revocation,  and  after  wards  conve3rancC8, 
contracts  bond    or  other   debts   which   only  . 
bind    the   perfon,    fuch  creditors   fuing    the 
debtor  to  a  judgment,  mail  extend  the  lands 
'  in  the  hand  of  the  voluntary  conveyancer,  and 
make  a  tide  in  an  elegit  to  the  lands  in  his 
hands,    notwithstanding  fuch  voluntary  con- 
veyance, by  the  ftatute  13  EL  c.  5.  but  if  it 
be  a  debt  only  upon  a  note,  and  the  note  is 
reduced  to  a  judgment  during  the  life  of  the 
debtor,    there   the  creditor  cannot  affect  the 
volunteer,  becaufe  the  debt  does  not  bind  the 
heir,  but  merely  the  perfonal  affets. 

But  if  a  man  purchafes  of  the  volunteer 
with  notice  of  the  bond  debt,  it  has  been  re- 
folved  that  fuch  bond  debt  will  not  affect  the 
purchafer,  for  the  purchafer  is  to  look  no 
farther  than  his  title,  and  the  bond  debt  is 
no  part  of  the  title  till  it  is  placed  on  the  land 
by  the  judgment ;  and  if  a  man  had  purcha- 
sed from  the  firft  conveyancer  with  notice  of 
his  debts  by  bonds,  the  purchafer  would  not 
have  been  obliged  to  look  after  the  payment 
of  fuch  debts  by  bond,  becaufe  they  are  trufted 

U  3  upon 
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upon  mere  perfonal  fecurity,  which  the  cre- 
ditors muft  compel  the  perfon  to  pay,  and 
are  no  part  of  the  title  of  the  land. 

But  if  it  were  otherwife,  perfonal  fecurity 
would  be  turned  into  real  fecurity  in  a  court 
of  equity,  and  creditors  would  embrangle  the 
title  where  they  had  not  taken  fecurity  upon 
it,  and  the  volunteer  is  juft  in  the  place  of  the 
firft  conveyancer,  and  therefore  the  debts  of 
the  firft  conveyancer  fhall  no  more  hinder  the 
fale  and  come  upon  the  purehafe  money, 
than  if  the  firft  conveyancer  himfelf  had  fold  ; 
for  when  the  fale  is  made  by  the  volunteer, 
the  firft  conveyancer  then  fold  *  quoad  his 
creditors,  the  voluntary  conveyance  as  to  them 
affecting  npthing. 

Formerly  it  was  held  in  the  court  of  equity 
that  if  a  man  had  made  his  will  and  had  de- 
vifed  feveral  legacies,  and  afterwards  finding 
that  the  perfonal  eftate  would  not  anfwer,  had 
a  difcourfe  with  his  heir  touching  his  inten- 
tion to  charge  his  real  eftate  with  the  legacies, 
but  omitted  to  do  it  upon  the  promife  of  the 
heir,  that  he  would  fee  them  difcharged ;  that 
in  fuch  cafe  a  court   of  equity   would    have 
relieved,    and  brought  the  charge  upon   the 
heir. 
Phillips  v.  St.      But   now  the   modern   refolutions,    of  the 
Clement's  pa-  court  have  been,  that  no  fuch  parol  promifes 
ri^  E*2Abr-  (hall  charge  the  eftate,    for  if  the   eftate  be 
Tjniefs  the  fon  charged,  it  muft  be   charged  by  the  will  of 
confeffes  fuch  the  teftator,  and  there  can  be  no  will  without 
promife.         the  folemnities   required    by  the    ftatute    of 
frauds  and   perjuries,    and  if  parol  proof  of 

?  As  to. 

this 
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this  nature  be  admitted,  then  wills  that  are 
in  writing  would  be  changed  by  evidence 
that  is  *  de  hors.  And  they  have  now  come 
to  a  fettled  rule  in  a  court  of  equity,  that  a 
will  in  writing  can  never  be  altered  or  changed 
by  any  parol  proof,  for  tho*  they  will  read 
parol  proof  to  fortify  any  natural  conftruction 
that  rifes  from  the  words  of  the  will,  yet  they 
never  read  any  parol  proof  to  make  any  al- 
teration in  the  will,  or  addition  to  it,  and  if 
this  fhould  be  admitted,  it  would  be  a  charge' 
added  merely  on  the  parol  proof  where  there 
was  nothing  in  the  will  to  ground  it;  but  if 
the  heir  confefTes  the  promife,  then  it  mould 
feem  that  a  court  of  equity  will  decree  it,  for 
then  there  is  no  danger  of  perjury. 

So  alfo  if  a  will  be  obtained  by  circum-  Bodmin  v.Ro- 
vention  and  artifice,  yet  if  the  teftator  was  of  ^erts»  ?f1' 
-f-  animus  teftandu  the  court  will  never  look  back 
into  the  caufe  of  procuring  the  will,  for  tho' 
in  deeds,  where  a  man  is  trepaned  by  any 
falfe  acts  to  parting  with  his  intereft,  there 
the  court  will  fet  them  aude,  becaufe  the 
grantor  parts  with  nothing,  if  he  had  not 
a  fair  intention  to  pafs  it,  and  the  grantee  gains 
nothing  by  fuch  corrupt  artifices,  fince  it  is  , 

difhoneft  to  infift  upon  the  folemnities  of  con- 
tracting where  they  are  difhoneftly  procured: 
but  in  wills  they  look  no  further  than  the 
§  voluntas  teftatoris,  for  no  intereft  paffes  from 
the  teftator  by  the  will,  fince  it  is  ambulatory, 
till  his  death,  and  therefore  here  a  court  of 
equity  looks  no  farther  than  whether  he  was 

*  Externally.  \  A  difpofmg  mind. 

§  Will  of  the  teftator. 

.      U  4  «* 
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of  *  animus  teftandi  at  the  time  the  will  was 
made,  and  if  they  fhould  go  back  to  the  pro- 
curing caufes  of  fuch  wills,  they  forefaw  that 
it  would  carry  them  to  confider,  whether  fuch 
wills  were  made,  or  legacies  given,  upon  rea- 
fonable  and  juft  grounds,  and  if  they  mould 
go  that  length  with  their  decrees,  the  court 
rnuft  determine  upon  the  reafon  and  ground 
of  each  bequeft,  which  would  make  the  ap- 
pointments that  perfons  make  by  their  wills, 
and  create  a  general  uncertainty  in  this  fort  of 
conveyance  of  property. 
Aflignment  of  Jf  a  leftee  covenants  for  payment  of  rent 
a  leaie.  ^ncj  repajrs?  or  for  building   on  any   part  of 

the  premiiTes,  and  the  term  is  afterwards  ex- 
tended  and  fold  for  debt,  and  fuch  aflignees 
finding  the  term  not  worth  their  having,  offer 
to  refign  to  the  leiTor,  and  he  refufing,  they 
affign  to  a  beggar  \  and  the  qutflion  was,  whe- 
ther  this  was  a  fraud  that  a  court  of  equity 
would  relieve  againft.      And  the  court  took 
this  diftincTion,  that  if  the  afilgnees  had  con- 
tinued long  in    poiTefiion,    and  the  premiiTes 
had  been   worfe,  and   became  ruinous  under 
Lord  Ray-      tne*r  hands,  or  by  their  means-,  there  the  af- 
mond,  320,     fignment  would  be  confidered  to  be  a  fraud  to 
322,368,       get   rid   of  the  damage    that  they  ought   to 
554-  anfwer;  but  if  they  affigned  immediately  after 

mond^  i/fi.  tne*r  corRing  mt0  poffeffion,  there  was  no 
Strange  405.  reafon  to  relieve,  becaufe  the  affignee  was  not 
2  Strange  chargeable  at  law,  and  the  leiTor  had  his  ori- 
ginal fecurity  againft  the  leffee  and  his  execu- 


1221. 


win    32°-    tors?  as  he  had  before,  unimpeached,  and  the 
aiTignee  being  under  no  obligation  to  hold  it, 

v  *  A  difpofing  mind, 

there 
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there  was  no  fraud  in  making  fuch  align- 
ment. Pitcher  v.  Fovey,  2  Danv.  485.  p.  g. 
4  Mod.  71  Salk.  81.'  2  Vent.  234.  3  Lev.  295. 
Show.  340.  Carth.  177.  Go/ta  i?.  it.  23. 
#0//  73. 

If  a  parent  or  guardian  of  a  minor  comes  Duke  Hamil- 

to  an  agreement  with   the   intended  huit>and*°n,v'Lord 

^u      u     a.   n       i     r  Monun,  Eq. 

upon   marriage,  that  he  Ibail  reieaie   any  partAbr     '     v 

of  the    money  or  eftate  belonging  to  the  in-  2  Vern.  652." 

fant,    fuch  agreement  will    be  fet  afide    in   a  Salk.  158. 

court  of  equity,  becaufe  it  is  for  the  fale  of Lucas  447- 

the  child,  and  fo  all  brokerage  contracts  for W?*  Rep' 

I  I  o« 

procuring  of  marriage  with  any  woman  what- 
soever are  void ;  and  notwithstanding  the 
bond  is  coloured  with  the  troubles  and  pains 
in  making  the  match,  yet  it  is  a  void  contract 
in  a  court  of  equity. 

If  there  be  tenant  for  life,  with  remainder  Lea**ema<Je 

in  tail  to  the  fon,  and  tenant  for  life  lets  the  goodby  a-,tC" 
,      .     c         1  111  nant  m  tail- 

lands  for  a  longer  term  than  he   has  power  to  Harming  v. 

make,    and   the   perfon   who  takes   the  leafe  Ferrers,  Eq. 
makes  improvements,  and  the  tenant  in  tail, Abr-  356-P- 
who  is  conufant  of  the  fettlement,  (lands  by,  I?',  F 
and  either  encourages,  or  does  not  forbid  it,  8_ 
the   tenant    fhall   enjoy  his    term  ;    For  *  qui 
facet,  con/entire-  videtur,  et  qui  pot  eft,  et  debet 
vetare,  et  non  vet  at,  jubet. 

A  man    upon  the  marriage  of    his  wife's?L0ffe  v# 
daughter,  to  whom  he  was  indebted,  but  not  Lowen, Fq. 
to  the   value    of  the  portion  expected  by  the  Abr.i56.p.8. 
intended   hufband,  makes  him  a   verbal  pro-  Gilb.Eq.Rep. 
mife  to  pay   him  four  thoufand  pounds,  andprg  Ch  -70 
pays  all  but  fifteen  hundred  pounds,  and  fomezEq.  Abr. 

256.  p.  5. 

P  Silence  is  confent,  and  not  forbidding,  when  a  perfon 
has  it  in  his  power,  and  ought  fo  to  do,  is  commanding. 

time 
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time  afterwards  feals  a  bond  to  the  hufband 
for  the  fifteen  hundred  pounds,  and  fhews  it, 
together  with  his  will,  to  the  hufband,    but 
does  not  deliver  it,    but  keeps  it  by  him  till 
his  death,  and  then  it  is  found  with  his  will. 
He  has  feveral  creditors  upon  fimple  contract, 
who  take  out  adminiflration,  and  the  hufband 
becoming  a  bankrupt,    his   creditors  exhibit 
their  bill  to  have  the  benefit  of  the  bond  :  the 
Lord  Harcourt  decreed  that  this  bond  was  to 
be  looked  upon  as  a  voluntary  contract,  being 
not  made  in  purfuance  of  any  obligation  in 
writing   on   the  marriage,  nor  put   into  the 
power  of  the  hufband,  and  therefore  it  was  to 
be  looked  upon  as  fraudulent  and  void  *  quoad 
the  creditors,  even  upon  fimple  contracl:,  but 
good  againft   any  legacies  ♦,    becaufe  a  volun- ; 
tary  contract  in  the  life  of  the  teftator  is  prior 
to  the  will. 
Eaft  India  A  man  becomes  a  factor  to  the  Eaft -India 

cQmpanyv.     company,  and  enters  into  articles  for  the  due 
Eq^Rep  U.  management   of    their    affairs,    and  likewife 
Pre.  Ch.  377.  gives  a  bond  of  two  thoufand  pounds  for  the 
2  Eq.Abr.  5  2.  performance  of   the  articles.     In  the  articles 
P.6.481.P.13.  Jug   executors    and    adminiftrators    are    only 
bound,  but  in  the  bond  his  heirs  are  taken  in. 
Some  few  days  afterwards,  being  to  go  to  the 
Eaft- Indies^  he  makes  a  fettlement  of  his  eftate, 
and  limits  a  term  for  the  raifing  of  five  thou- 
fand  pounds  portion   for  his  only  daughter, 
and  then  departs  the  Kingdom.    A  gentleman 
to  whom  the  daughter  fhewed  the  fettlement, 
and  who  advifed  with  lawyers  upon  it,  after- 
wards married  her,  having  their  opinion  that 

*  As  to. 

the 
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the  portion  was  well  fecured.  The  lady  after- 
wards dies  without  iffue,  and  the  hufband  ha- 
ving adminiftred  to  her,  brought  his  bill  for 
the  portion,  and  had  it  decreed  to  him.  The 
Eaft-hdia  company,  whofe  goods  to  the  value 
of  twenty-fix  thoufand  pounds,  were  embe- 
zelled  by  the  factor,  brought  their  bill  to 
have  the  faid  fum  out  of  his  real  eftate ;  and 
it  was  decreed  that  the  real  eftate  mould  be 
charged  no  further  than  with  the  fum  of  two 
thoufand  pounds,  which  was  a  lien  upon  it  by 
the  bond,  and  *  quoad  the  refidue,  there  being 
no  charge  upon  it,  it  was  fubject  to  the  pro- 
vifion  made  for  the  daughter,  it  being  fairly 
made  and  intended  at  the  time  of  the  factor's 
going  beyond  fea.  Gavel  v.  Littleton^  Ch. 
Pre.  305. 

Notice  of  the  plaintiff's  title  to  the  agent  Merreyv.Ab- 
or  purchafer  for  another,  and  likewife  notice  ney,  Eq.  Ahr; 
to  the  counfel  or.  attorney  that  perufes  thtz^-v-1* 
title,  is  notice  to  the  party  himfelf,  becaufe  a™^21,  38*  ^ 
prefumptive  notice  to  the  party.  2  reem*  l$tf 

A  decree  in   a  court  of  equity  for  money  gnelling  v. 
does  not  bind  a  purchafer  for  valuable  confi-Squib.  2Ch. 
deration   without  notice  of  the   decree,    no  Cat  47. 
more  than  a  judgment  at  law,    and  is   juft  Grefwold  v- 
upon  the  fame  footing  as  a  judgment  at  law ;  ^  p!?'  ^ 
but  if  it  be  a  decree  *  in  rem>  there  it  binds 
the  purchafer,  becaufe  the  vendor  conveys  no 
title,  fince  the  right  of    the  land   is  decreed 
away  to   another,  and  therefore  the  plaintiff 
has  a  title  by  the  decree  to  carry  it  into  exe- 
cution on  the  land,  into  whofe  ever  hands  it 
afterwards  comes. 

*  As  tp.        f  Againfl:  the  eftate, 

Notel 
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Searlev.Lano,  Note  \  An  adminiftrator  paid  a  bond  debt 
2  Vern.  88.  (without  notice)  where  there  was  a  decree  for 
Eq.  A  r.  332^  ^m  o^  money  againft  theinteftate,  and  ha- 

zFreem.  io3.v*ng  n0  affets  he    was  obliged   to  pay  it  out 
of  his  own  pocket. 


fflwrt&lpj  Potoers* 

POWERS    in   any  fettlement  are  a  rc- 
fervation  of  fo  much  dominion  over  the 
eftate    itfelf    which    is    fettled    or   conveyed. 
This  powTer  being  a  refervation  of  fo  much 
dominion  over  the  eftate,  if  the  party  to  whom 
the   power   is  referved,    mould    convey    the 
eftate  to  any  good  purpofes,  as  for  payment 
of  debts,  orforraifmg  younger  children's  for- 
tunes, tho'  the  circumftances  required   by  the 
power  are  not  complied  with,  yet  the  court 
of  equity   would   fupply  them,    becaufe  the 
party  having  dominion  over  the  eftate  he  may 
do,    as   far  as  his   power  goes,    that  which 
every  owner  may  do  with  his  eftate.     Indeed 
he  cannot  go  beyond  the  power  to  charge  it 
further,  becaufe  beyond  the  power  the  eftate 
is  fettled,  and  therefore  fo  far  out  of  his  power  •, 
but  as  far  as  the  compafs  and  extent  of  his 
power  reaches,  fo  far   a  court  of  equity  will 
fupply  the  defect  of  all  circumftances.     Be- 
caufe in  a  court  of  equity  the  circumftances 
are  looked  upon  as  guards  for  the  better  exe- 
cution of  that  power,  and  to  prevent  the  par- 
ty that  has  it  from  any  circumvention  or  fur- 
prize,  and  the  court  of  equity  will  fee  that 

the 
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the  party  is  not  circumvented  or  furprized  in  Edward  v. 
the  execution  of  fuch  power.     And  therefore  Slater'  Hard* 
all  circumftances  that  guard  it  are  in  that  court  Moiigague  v. 
unneceffary  where  there   are  no  other  perfons  Bath,  Sel.  Ch. 
concerned    but   thofe    that   claim    under  the  Cat  55. 
power,  and  thofe  that  claim  under  the    fettle-  2  Ch*  ReP* 
ment ;  becaufe  thofe  that  claim  under  the  fettle-  Wilmore  v. 
ment  do  likewife  claim  under  the  power,  and  KendHck, 
therefore  they  have  the  full  benefit  of  the  fettle-  Ch.  Caf.  159, 
ment  which  they  contracted  for,  tho'  the  power 
be  executed  upon  them.    Smith  v.  Afaton^  Eq, 
Abr,  345.  p.  14.  Rep.  Temp.  Finch  273.  3  Keble 
551.  3  Salk.  277.  2  Freem.  308.  Ch.  Caf.  264. 

Therefore  it  the  power  be  to  be  executed  Wlier€  «*« 
for  the  payment  of  debts  in   the  prefence  of e^r°^^* 
three  credible  witnefTes,  and  it  is  executed  for  ma(je  g^ 
the  payment  of  debts  in  the  prefence  but  of 
two,    if  there  be   no  conveyance  of  the  land 
itfelf,  or  no  perfon  appointed  for  the  execution 
of  the  power,    there   a   court  of  equity  will 
fupply  it  by  their  decree,  and  order  it  to  be 
executed  by  the  perfon  interelted  in  the  fettle- 
ment ;  becaufe  they  all  claim  under  that  power. 
But   if  the  power  be  to  be  executed  by  a  will 
in   writing,    there    it  muft  have  the  circum- 
ftances   required  by  the  ftatute  of  frauds  and 
perjuries  to  a  will  in  writing,  that  pafTes  lands, 
becaufe  otherwife  it  is  no  will,  and  therefore Pit  v-  Pelkaro, 
cannot  charge  the  lands  as  a  will,  fince  fuch  E(l-Abr-  26S- 
wills  are  made  void  by  the  ftatute,  and  there-  £e£  203. ' 
fore  the  court  of  equity  cannot  break  in  upon  Sir  Tho.  Jon. 
thofe  folemnities.    Bath  and  Montague^  above.  25- 

If  there  be  tenant  for  life  of  lands,    withCil-ReP  283* 
remainder  to   his  firft  and  other  fons  in  tail, 
with   power  to  tenant  for  life  to  charge   one 
thoufand  pounds  upon  them,  by  deed  execu- 
ted 
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ted  in  the  prefence  of  three  or  more  credible 
witnefies,  and  tenant  for  life  mould  mortgage 
the  lands  by  leafe  and  releafe  for  the  one 
thoufand  pounds  to  A,  without  any  recital  of 
the  power  in  the  prefence  of  only  two  wit- 
neffes,  the  court  of  equity  would  compel  thofe 
claiming  under  the  fettlement  to  fupply  fuch 
defective  conveyance,  becaufe  they  claim  un- 
der the  power,  and  have  the  whole  benefit  of 
their  part  of  the  contract,  notwithftanding  the 
charge. 

derf  aorern"      But    *f  tCnant   for  Iife   fll°Uld  in  fUCh  Cafe 
power.  mortgage  t0   £    reciting  the  power,  and  in 

execution  thereof,  with  all  circumftances  re- 
quired by  the  power,  and  without  notice  of 
the  mortgage  to  A.  there  B.  would  have  the 
legal  intereft  by  the  ufe  created  in  the  firft 
fettlement,  and  fuch  ufe  would  arife  at  law 
out  of  the  eftate  conveyed  to  the  grantee,  and 
therefore  will  be  a  legal  title  to  B.  notwith- 
ftanding the  conveyance  to  A.  and  con- 
fequently  could  not  prevail  in  a  court  of  equi- 
ty, becaufe  B.  had  the  legal  title,  and  was 
equally  a  purchafer  for  valuable  confideration 
without  notice. 

But  if  B.  had  notice  of  the  firft  mortgage 
to  A.  then  he  would  come  in  with  ari  ill  con- 
fcience  into  the  eftate,  and  A.'s  mortgage,  as 
prior  in  time,  muft  prevail. 

Again,  if  fuch  morgagee  had  conveyed  to  A* 
by  fine  or  feoffment,  fuch  fine  or  feoffment 
would  have  difplaced  the  remainders,  and  pre-- 
eluded  the  mortgagor  from  the  execution  of  his 
power,  and  confequently  the  fubfequent  mort- 
gage to B.  tho'  he  came  in  without  notice,  would 
be  bad  at  law,.fince  the  mortgagor  by  his  fine  or 

2  feoffment 
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feoffment  had  conveyed  the  fee,  and  had  no 
power  to  mortgage ;  but  if  it  were  by  bargain 
and  fale,  or  leafe  and  releafe,  that  paffing  by  law 
no  more  than  lawfully  may  pafs,  conveys  an 
eflate  at  law  in  fee  to  the  mortgagee  during 
the  life  of  the  mortgagor,  and  there  does  not 
preclude  the  execution  of  a  power  in  grofs,  * 
which  is  to  arife  after  the  death  of  the  mort- 
gagor. 

But  if  it  were  a  power  appendant  that  is  to 
fay,  a  power  that  is  to  be  executed  out  of  the 
eflate,  as  a  power  to  make  leafes  for  twenty-one 
years,  or  the  like,  there  a  bargain  and  fale,  or 
leafe  and  releafe  would  hinder  the  execution  of 
fuch  power,  becaufe  it  conveys  away  the  eflate  to 
which  fuch  power  is  annexed.  Jenkins  v.  Ke- 
mi/b9  Hard.  395.  Lev.  150,  237.  Ch.  Caf.  105. 
Ch.  Rep.  275. 

It  is  held  in  the  above  cafe,  that  in  a  mar-  Who  are  pur- 
riage  fettlement  not  only  the  hufband  that  ischafersin  a 
tenant  for  life,  and  the  iffue  of  the  marriage,  marriaSefet- 
but  a  remote  remainder  man  that  is  not  an      ent* 
ifTue  of  the  marriage,  mall  be  looked  upon  as 
a  purchafer  under  the  marriage  fettlement,  be- 
caufe all  the  contractors  equally  agreed  to  let 
in  his  interefl,  and  the  contract  is  meritorious, 
and  therefore  fhall  fland  good  to   every  per- 
fon  interefted  in  the  contract. 

Brother  obliged  to   provide  for   a  brother,  Pie  v.  George, 
Plow.  306.  b.  but  my  Lord  Har court  has  held,E(l- Abr-  384* 
that  if  in  fuch  marriage  fettlements  there  were    /jj'ro 
contingent  eflates  to  the  firfland  every  other  pre<  ch.  208, 
fon  of  the  marriage,  and  the  truftees  mould  Peer.  Will, 
join  with   the  father  to  deftroy  their  interefl  ^8, 
before  fuch  ifTue  were  had,  that  the  court  of 

equity 
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equity  would  fet  up  the  fettlement  againft  the 
truftees,  and  all  perfons  claiming  under  notice 
of  fuch  contract^  becaufe  the  conveyance  was 

(<z)Tipping  v.  made  with   an   ill  confeience   to   deftroy  the 

Pigot,  Eq.      fettlement. 

r mk v^^r'2'      (a) ^ut  ^  tnere  was  a  remote  contingent  re- 

*   '  q*     ^  mainder,  and  after  the  death  of  the  wife  with- 
34-* 
Pollard  v.       out  iftue,    the   hufband   and   truflees    mould 

Grenville,Ch.join  to  deftroy  fuch  contingent  remainder* 
^  r°  a  a  court  °f  equity  would  not  fet  it  up; 
t?  *  a  wU'lA  'becaufe   tho'  the  parties  have  agreed  to   let 

fcq.  Abr.  342.  .         .       .  r  o 

p>  2#  in  fuch  mtereft,  yet  it  is  ftill  a  contingent  in- 

Parry  v.  tereft,  and  fubjeel  to  be  barred  at  law,  by 
Browne,  3  Ch.  ^g  nusDand    and    truftees  joining  in    a   fine 

nT Ch  R  ant^  feonCment'  anc^  there  was  no  ill  confeience 
87. '  '  in  making  ufe  of  that  power,  fince  it  difap- 
Eq.  Abr.  342.  points  no  body  that  had  originally  paid  price 
P-  *•  in  procuring  the  contract. 

lT^Ir  k  Ch  ^°  wnere  a  rent-charge  was  granted  to 
Caf.  1  "Q.  '  truftees  in  truft  for  the  father  and  mother  for 
Bath  v.  Mon  life,  and  after  for  the  firft  fon  and  the  heirs 
tague,  2Ch.    ma}e  0f  his  body,  and  after  marriage  and  be- 

s1PehI7c  f    ^ore  t^ie  k*rtn        C*1C  ^r^  ^on'  a^  t^ie  Part^es 
V     '  interefted  fold  part,  i£c.  the  truftees  were  de- 

creed to  make  it  good. 
Orby  v.  Lord      jf  thtxt  be  tenant  for  life  with  a  remainder 
Mohun,  Eq.    -  %^  ^nd  tenant  for  life  has  a  power  of  ma- 
2  Vernal5,  king  leafes  under  certain  terms  and  reftri&ions/ 
.542.  if  the  tenant  for  life  makes  leafes  for  valuable 

Gilb  Eq.  confideration  as  for  money  *  bond  fide  paid,  or 
Rep.  45.  £or  valuable  rent  referved,  or  as  a  provifion 
Tch  Rep5/  f°r  younger  children  •,  there  if  all  the  circum- 
102.'       '     fiances  of  the  power   are  not  purfued,    the 

2Freem.29i.  court  of  equity  will  relieve,  as  it  does  when 
Lucas  473. 

Pollard  v.  %  Honeftly.         +  For  fo  much. 

Greenville, 

above.  a°y 
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any  other  defective  conveyance  is  made ;  for 
fince  the  tenant's  defective  execution  of  a 
power  for  life  has  a  dominion  f  in  tanto  over 
the  remainder,  the  not  executing  the  convey- 
ance according  to  the  exact  terms  of  the  power, 
is  no  more  than  a  defective  conveyance  ;  and 
when  a  defective  conveyance  is  made  upon  a 
good  and  valuable  consideration  the  court  of 
equity  always  does  relieve.  Parry  v.  Browny 
above,  p.  304. 

But  if  fuch  perfon  makes  a  Voluntary  leafe, 
if  it  be  not  purfuant  to  the  power,  a  court  of 
equity  will  not  relieve,  becaufe  the  conveyance 
being  defective  and  upon  no  valuable  consi- 
deration, the  court  of  equity  cannot  fet  it  up 
againft  the  perfon  who  has  the  legal  eflate  in 
him  5  for  he  that  claims  under  the  power  can 
have  no  better  title  in  a  court  of  equity  than 
he  has  at  law,  fince  there  is  no  valuable  con- 
sideration to  fet  it  up  in  a  court  of  equity. 

But  there  are  two  cafes  in  which  a  court  of  Volunteers 
equity  will  relieve  the  perfon  who   comes  in  relieved, 
under  a  voluntary  deed  by  fuch  power. 

The  firft  is*  when  arty  of  the  terms  of  the 
power  become  impoflible  by  accident  to  be 
executed  ;  for  a  court  of  equity  relieves  againft 
all  manner  of  accidents,  fince  it  is  uncon- 
fcionable  for  the  remainder  man  to  take  ad-' 
vantaae  of  therru  therefore  if  a  man  makes 
a  conveyance,  with  a  power  of  revocation,  in 
the  prefence  of  four  privy  counfellors,  and  he 
is  fent  by  the  King  to  Jamaica,  where  that 
circumftance  becomes  impoflible,  there  equity 
will  allow  him  to  revoke  without  it.  Bath 
and  Montague,  Sel.  Ch.  Cdf.  5$>  2  Ch.  Rep.  417. 

X  Secondly 

f  For  fo  much. 
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Secondly,  where  the  remainder  man  £ets 
the  deed  into  his  poffeflion  and  will  not  allow 
the  tenant  for  life  to  have  a  fight  of  it,  there 
the  tenant  for  life  may  execute  conveyances, 
and  tho'  he  does  not  purfue  the  terms  of  the 
power,  yet  the  court  of  equity  will,  relieve, 
becaufe  the  remainder  man  mall  not  take  ad- 
vantage of  his  own  wrong,  by  with-holding 
from  the  tenant  for  life  the  fight  of  his  own 
power. 


ffffljip,  (Doing,  (Emitters,  anmfnf- 

8rato?0,  Detufes  ana  Legacies* 

As  to    Wills. 

MariEallingorqp  jje  fir  ft  thing  to  be  confidered   is  the 
Vem  182     -*     marfhalling  the  afTets.    And  if  there  be 
WilfonV.       bond  creditors,  and  creditors  by  fimple  con- 
Fielding,  Eq.  tract,  and  the  bond  creditors  fweep  away  alt 
Abr.  143.      the  perfonal  afTets,    as    they  may   to  fatisfy 
P*  IO*    ,      their  debts,  for  a  court  of  equity  cannot  nar- 
ucas42  .     rQw  their  fecurity.     Then  if  the  fimple  con- 
tract creditors  exhibit  their   bill  againfl  the 
heir  and  executors,  and  the  bond  creditors,' 
to  have  them   aflign  the  bond,   a  court  of 
equity  will  order  the  bonds  to  be  afligned  to 
a  truftee  for  the  ufe  of  the  fimple  contract 
creditors,  who'  may  fue  the  heir  at  law  upon 
the  bonds,  in  order  to  recover  the  value  of 
the  money  due  on  the  bonds  to  fatisfy   the 
fimple  contract  creditors.     Gower  v.  Meady 
Pre.  Ch.  2* 

But 
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But  as  to  legatees  there  is  a  diftinction.  For  Nichols  v. 
if  the  legacy  be  upon  meritorious  confidera-  chambe^afn, 
tions,  as  in  fatisfaction  of  a  debt,  or  as  pro-  Nei'f'eh^R  9* 
vifion  for  younger  children  or  grandchildren,  44. 
then  equity  will  marfhal  the  afTets  in  the  fame  Chamberlain 
manner  for  fuch   legatees  as  for  fimple  con-  v-  Chamber- 
trad  creditors.     And   it  hath  been  faid,  that Iain'  Ch- at 
if  fuch  marfhalling  of  the  afTets  would  totally  2  Eq  Abr. 
deftroy  or  eat  up  the  eftate  of  the  heir,  that  43.  p.  2.  465, 
equity  in  favour  of  the    heir,  will  apportion  P-  4* 
the  lands,  fo  as  to  give  both  the  heir  and  the  2  Freem-  34» 
legatee  a  fhare :    which   mull  be  in  this  pro-  Ni'cholfon  v. 
portion,  viz.  that  the  heir  mud  have  as  much  Sherman,  Ch\ 
as  all  the  legatees  taken  together.     For  fince  Caf.  57- 
he  is  not  difinherited  by  the  will,  the  value  Gf  ^--A^r.  237. 
what  defcends  to  him  muft  be  looked  upon  as^T?*'     TOr 
his  proportion,  tor  the  leaving  it  to  defcend  Hearn  v. 
was  as   much  a  defigned  provifion  for  the  el-  Merwicke, 
deft  fon,  as  the  exprefs  devife  was    for   the  E(l-Abr-  HS* 
younger  children,  and  therefore  he  muft  abate  P'C\V    ,  a 
*pro  rata  out  ot  his  provihon  in  the  lame  man-  will.  Rep. 
ner   as   each  of  the   younger  children  are   to  201. 
abate  out  of  their  refpedtive  provifions,  there 
not  being  fufficient  afTets  to  anfwer. 

For  example,  if  A.  dies  indebted  by  bond 
in  five  hundred  pounds,  and  leaves  an  eftate. 
of  two  hundred  and  fifty  pounds  a  year  to 
defcend  to  B.  his  fon,  fubject  to  that  charge, 
and  devifts  three  hundred  pounds  to  C  his  - 
fecond  fon,  and  two  hundred  pounds  to  D, 
his  third  fon,  and  the  bond  creditor  recovers 
out  of  the  perfonal  afTets  his  five  hundred 
pounds,  C.  and  D.  the  younger  foas  may  ex- 
hibit their  bills  againft  the  heir,  executor,  and 
bond  creditor,  to  have  an  alignment  of  this 

X  2  bond, 

*  Proportionably. 
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bond,  and  their  ratable  part  of  their  legacies, 
and  the  abatement  muft  be  made  in  this  man- 
ner, B.  muft  have  the  value  of  two  hundred 
and  fifty  pounds  out  of  the  land,  being  his 
proportion  of  the  *refiduum,  and  there  muft  be 
two  hundred  and  fifty  pounds  more  paid  to 
the  two  younger  fons,  to  be  divided  in  pro- 
portion as  three  to  two,  becaufe  the  bond  was 
a  charge  upon  the  land,  as  well  as  the  perfo- 
nal  arrets,  and  therefore  in  equity  ought  to  be 
paid  equally  out  of  each  fund,  that  is  to  fay, 
two  hundred  and  fifty  pounds  out  of  the  per- 
fonai  affets,  and  two  hundred  and  fifty  pounds 
out  of  the  land,  which  leaves  the  heir  juft  as 
much  as  both  the  legatees. 

But  if  the  provifion  for  the  heir  be  ample, 
there  the  whole  legacies  fhali  be  paid  t;o  the 
younger  children.  And  the  provifion  for  the 
heir  is  looked  upon  in  a  court  of  equity  to  be 
ample,  where  there  is  as  much  left  in  *  refi- 
duum  for  the  heir  as  is  taken  out  for  a  provi- 
fion for  all  the  younger  children  and  legatees, 
and  in  fuch  cafe  the  legatees  fhall  have  their 
whole  legacies. 

But  if  the  legatees  were  volunteers,  or  col- 
lateral relations,  for  whom  the  teftator  was  not 
obliged  by  the  law  of  God  and  nature  to  pro- 
vide, there  is  no  marfhalling  the  affets  in  fa- 
vour of  fuch  legatees;  for  a  court  of  equity 
never  interpofes  but  in  favour  of  perfons  that 
have  a  meritorious  confideration. 

In  like  manner  if  the  bond  creditor  reforts 
to  the  land  for  his  debt,  and  B.  the  heir  pays 
it,  and  takes  an  affignment  of  the  bond,  and 

*  Refidue. 

then 
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then  endeavours  to  fue  the  executors,  and  load 
the  perfonal  affets  with  the  whole  debt,  there 
the  court  of  equity  will  not  fuffer  him  to 
break  in  upon  the  provifions  for  younger 
children  and  legatees,  but  according  to  the 
above-mentioned  proportion.  But  in  thefe 
cafes .  the  heir  ought  to  take  care  upon  pay- 
ment of  the  bond  to  have  a  legal  affignment 
of  the  bond,  fo  as  to  leave  a  lien  on  the  per- 
fonal aflfets  at  law,  for  otherwife  a  court  of 
equity  has  no  foundation  to  relieve  the  heir. 
For  if  the  bond  ftands  once  as  a  fatisfied  bond 
at  law,  the  perfonal  affets  will  be  only  fubject 
to  fulfil  the  will,  and  therefore  in  this  cafe  the 
heir  muft  take  care  to  pay,  and  take  an  afiign-* 
ment  of  the  bond  before  judgment  be  obtained 
againft  him  on  the  bond,  for  *  ft  tranfit  in  *  cTca?! 
rem  judicatani  againft  him,  it  becomes  a  lien 
on  the  land  only,  and  difcharges  the  perfonal 
affets. 

f  Vice  verfa,  if  there  were  no  bond  credi- 
tors in  this  cafe,  but  all  the  debts  were  upon 
fimple  contract,  the  fimple  contract  creditors 
muft  recover  out  of  the  perfonal  affets,  and 
the  heir  (hall  hold  the  land  difcharged  both  of 
the  debts  and  legacies,  becaufe  there  is  in  this 
cafe  no  foundation  for  a  court  of  equity  to 
marfhal  the  affets  in  favour  of  the  legatees, 
fince  there  is  no  lien  upon  the  land  in  the  hands 
of  the  heir  where  the  debts  are  only  ftanding 
on  the  foot  of  the  fimple  contracts.  For  the 
ground  that  equity  goes  upon  in  marfhalling  the 
affets,  is,  where  the  perfonal  eftate,  that  is 
fatisfaction  for  creditors  and  provifion  for  youn* 

*  If  it  be  a  judgment.         f  Contrariwife. 

X  3  ger 
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ger^  children,  is  fwallovved  up  by  that  which 

is  *  onus  on  the  heir,  there  they  will  marfhal 

the   afTets.      So  where  the  provifion  of    the 

heir  would  be  fwallowed  up  by  the  *  onus  on 

himfelf,  which  is  alfo  a  legal  lien  on  the  per- 

fonal  afTets,  there  they  let  him  come  on  the 

perfonal  afTets  in  the  fame  proportion. 

liearnv.Mer-      ^   fcifed  in    fee   and   indebted   by  bonds, 

It6         S     S*ves  ^  n;s  will  legacies  to  his  youiager  chil- 

Eq.  Abr.  143.  dren  (whom  he  had  other  wife  provided  for  be- 

p.  11.  fore)  and  devifes  his  land  to  his  eldeft  fon  in 

Will.  Rep.     tail,  whom  alfo  he  made  executor.    The  eldeft 

?01'  fon  pays  the  bonds  with  the  perfonal  eftate, 

whereupon  the  legatees,  in  the  place  of  the 

bond  creditors,  bring  their  bill  againft  the  real 

eftate  to  be  paid  out   of  it,  and  the  bill  was 

difmifted.      Firft,    becaufe  where  there  is  an 

exprefs  fpecifk  legacy  of  any  particular  thing 

they  do  not  commonly  break  into  fuch  fpe- 

cific  legacies  in  favour  of  the  pecuniary  ones  : 

•  But  fecondly,    becaufe   the   children    in  this 

cafe  being  provided  for  in  the  life  time  of  the 

teftator,  their  legacies  are  not  upon  meritorious 

confideration,  and  therefore  according  to  the 

former  rule,   being  mere  volunteers,  they  are 

not  to  induce  a  charge  on  the  real  eftate. 

How  &e  per-      Having  confidered  how    affets   are  to   be 

lenatl  -eftate  is  rnarfhalled,  the  next  thing  to  be  confidered  is9 

to  be  applied  |10W   the  perfonal  eftate  is  to  be  applied  in 

in  eafs  of  the  exoneratipn  pf  the  reaL 

And  in  the  firft  place,  if  a  man  mortgages 
his  eftate  and  dies,  the  heir  of  the  mortgager 
may  demand  the  benefit  of  the  perfonal  eftate' 
after  all  debts  and  legacies  paid,  in  exonera- 

■ 

tier. 


real. 
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tion  of  this  mortgage,  tho'  there  were  an  ex- 
prefs  devife  of  the  *  refiduum  to  the  executor, 
and   whether  there    was  a  covenant  in  the 
mortgage  for  the  payment  of  the  money  or 
not  -,  and  the  reafon  is,  becaufe  the  perfonal 
eftate  is  the  fund  for  the  payment  of  all  debts, 
and   the  mortgage  money  is  a  debt,  whether  Co.  Lit.  209. 
there  be  a  covenant  for  the  payment  of  it  in  Cope  v.  Copea 
the  mortgage  deed  or  not  -,   becaufe  the  very  |alk-  44-9- 
borrowing  of  the  money  is  a  debt,  and  if  the  fc.^  v*2  c^  " 
money  was  tendered  at  the  day  of  the   con-  Rep.^yj. 
dition,  and  not  accepted,  whereby  the  eftate 
at  law  was  difcharged,  yet  an  action  of  debt 
might  be  brought  for  the  money*  and  fmce 
this  is  a  debt,  it  is  like  all  other  debts,  to  be 
paid  by  the  executor,  and  by  confequence  the 
devife  of  the  *  refiduum.  is  only   after  debts 
paid,  which  is  -j-  expreffio  eorum  qua  tacite  in- 
fant et  nihil  operatur,  and   therefore  the  exe- 
cutor muft  pay  this  debt   out  of  the  perfonal 
eftate   before  he  can  be  entitled  to   the  re-* 
fidue. 

But  if  there  be  an  exprefs  claufe  to .exempt  Hallv.Broo- 
the  perfonal  eftate  from  the  payment  of  fuch  j^'-*" E<1' 
debts,  or  words  tantamount,  there  the  load  lies  2  ^L  ^br. 
upon  the  heir,  becaufe  it  is  the  will  of  him  494.  p.  8. 
who  has  the  dominion  over  both  eftates,  that  5°4-  P-  44* 
the  real  eftates  fhould  be  charged  in  fuch  man-  MTTpre 
*er.  ch.V.  re' 

If  a  man    mortgages,  his  lands,,  and   de-Gowervf 
vifes  all- his  real,  eftate  to  J.  $.   or  appoints  Mead,  Pre. 

Ch,  2, 

*  Refidue.  ,  f  Expreffing  what  is  tacitly  implied,  and 
has  no  effect.  See  this  maxim  explained  and  illuftrated  in 
grounds  and  rudiments  of  L.  and  E.  p.  114.  §  Heir 
ma4e  fp.         ||  Heir  born  fo. 

X  4  him, 
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him  to  be  his  heir,  the  perfonal  eftate  fhall 
be  applied  in  exonerating  of  the  mortgage, 
becaufe  the  §  hares  faffus  comes  inftead  of 
the  ||  hares  natus  by  the  will,  and  it  is  the  in- 
tention of  the  teftator  that  he  mould  have  all 
the  privileges  of  the  \\  bares  natus,  and  to 
ftand  in  the  place  of  the  teftator,  as  his  re- 
prefentative  in  the  real  eftate,  and  by  con- 
fequence  that  the  perfonal  eftate  fhould  dif- 
charge  all  debts  due  on  the  real  eftate  as  if  it 
had  defcended  to  the  *  hares  natus.  Pockley 
v.  Pockley,  Eq.  Abr,  270.  p.  5.  Fern.  36. 
2  Ch.  Caf.  84. 

But  if  a  man  mortgages  his  land  and  then 
devifes  it  to  J.  S.  or  to  A.  for  life,  the  remain- 
der in  fee  to  B.  there  fuch  eftate  does  -f*  tran- 
fire  cum  onere,  for  the  devifor  devifes  nothing 
elfe  but  the  reverfion  after  the  charge  ceafes, 
and  by  confequence  if  the  executor  were  to 
exonerate,  that  would  be  to  enlarge  the  legacy 
beyond  the  intent  of  the  teftator,  and  there- 
fore the  devife  of  the  real  eftate,  to  a  particu- 
lar perfon,  in  this  manner,  does  amount  to 
an  exemption  of  the  perfonal  eftate  from  this 
debt,  becaufe  it  is  a  devife  of  no  more  to  fuch 
a  devifee,  than  what  the  eftate  would  amount 
to  after  fuch  debt  is  paid  •,  and  therefore  if  a 
court  of  equity  fhould  decree  the  executor  in 
this  cafe  to  exonerate,  it  would  fwell  the  le- 
gacy beyond  the  intention  of  the  teftator ;  fo 
that  in  fuch  cafe,  if  the  mortgagee  having  a 
a  covenant  on  the  perfonal  eftate,  fhould  re- 
cover his  debt  out  of  it,  the  executor  would 
have  an  equity   againft  the  devifee  to  have 

*  Heir  born  fo.         f  Pafs  with  the  incumbrance. 

the 
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the  money  back  again  from  him.  Cornijh  v. 
MeWy  Eq.  Abr.  117.  p.  2.  315.  p.  5.  zjo.p.  5. 
Rep.  Temp.  Finch  220.  Ch.  Caf.  271. 

If  a  man  devifes  lands  for  the  payment  of  Hall  v.  Broo- 
debts   and  legacies,  and  devifes  his  perfonal  ker,  Gilb.  Eq. 
eftate  to  his  executor,  yet  fuch  perfonal  eftate  ReP  72- 
fhall  go  in  exoneration  of  the    real,  becaufe  z    q*    gr* 
the  remainder  after  the  debts   and  legacies,  504.  p.  44. 
goes  to  the  heir,  and  the  perfonal  eftate  Is  the  Anonymous, 
natural  fund  for  the  payment  of  the  debts  and  z  Vent-  349* 
legacies;  and  in  this    cafe  the  devife   to  the  J59',    ,,„. 

°  r  ,  ,  r         1     r  StrOUO  V.ElIlS. 

executor  leems  to  be  no  more  than  lurplulage,  Nelf.Ch.Rep. 
fince  the  perfonal  eftate  would  have  gone  to  203. 
him  without  fuch  devife.  Cutler  v. 

Coxiter,   2 
Vern.  302.    Mill  v.  Darrell,    2  Vern.    309.      The  rule  is  to  make  the 
perfonal  eftate  fubjeft  to  the  debts,   notwithflanding  the  appointment  of 
an  executor.    Ch.  Caf.  297. 

But  if  a  man  devifes  lands  for  the  payment  Wainwright 
of  debts  and  legacies,  and  the  overplus  to  the  I  B"£owes> 
heir,  or  to  the  heir  and  a  ftranger,  there  the  p  I2 
perfonal   eftate  in  the  hands  of  the  executor  2  Vem.  718. 
fhall  never  exonerate  the  real,  fo  .devifed,  as  Gilb.Eq.Rep. 
they  call  it  in  chancery,  out  and  out-,  for  the  p25*rh. 
overplus  is  devifed  in  fuch  cafe  as  a  pecuniary    re"      '  4^ 
legacy,  and  not  as  a  real  eftate;  and  then  the 
*  quantum  of  fuch  pecuniary  legacy  is  to  be 
afcertained  in  fuch  cafe,  according  to  the  in- 
tention of  the  teftator;  and  that  can  only  be, 
by  taking  the  debts  and  legacies  out  of  the 
price  and  value  of  the  lands,  and  therefore  it 
would  alter   the  intention  of    the  teftator  to 
caft  in  the  perianal  eftate  by  way  of  exone- 
ration. 

f  Quantity. 

If 
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Hallv.Broo-      If  a  man  devifes  lands  for  the  payment  of 
kcr,  Gilb.  Eq.  ^ebts  ancj  legacies,  and    then  devifes  the  re- 
2  Eq  Abr     fidue  of  his  perfonal  eftate  to  a  ftranger,  and 
494.  p.  8.      not  to  the  executor,  fuch  devife  of  the  *  re- 
504.  p.  44.  Jiduum  muft  then  be  taken  as  a  legacy  of  the 
perfonal  eftate,  not  before  bequeathed  to  the 
legatees :  and  therefore  that  being  confidered 
as  a  legacy,  it  cannot  go  in  exoneration  of  the 
real  eftate,  fince  the  teftator,  who  had  domi- 
nion over  both  eftates,  had  difpofed  of  it. 
J2-Lr.e!°n  V'       So  if  a  man  devifes  lands  for  the  payment 
Ch.  Rep.-77.ol  debts  and  legacies,    and    deviles    a  ipeci- 
fic  legacy,  or  any  certain  fum  of  money  to  the 
executor,  this  fhall  not  go  in  exoneration  of 
the  real  eftate,  for  the  fame  reafon. 
Chirton  v.  If  a  man  devifcs  lands  for  the  payment  of 

Birt,  Ch.  Pre.  his  debts  and  legacies,  and  devifes  the  refidue 
54°-  to   J.  N*  his  nephew,  at  the  age  of  twenty- 

five,  and  afterwards  devifes  the  refidue  of  his 
perfonal  eftate  to  J.  N.  and  makes  J.  S.  his. 
executor ;  the  perfonal  eftate  fhall  exonerate 

o^T^v      l^e  rea*'     ^°  ^at  *-'  7'  ^'  dies'  the  executor 
out  ,2  cm-or  adminiftrator  of  7.  iV".  -fhall  not  have  the 

Giib.Eq.Rep.  perfonal  eftate,  but  it  fhall  be  applied  to  the 
128.  payment  of  debts  and  legacies  in  behalf  of  the 

Pre.  Ch.  456.  heir  of  J.  N.     Becaufe  the  defign  of  the"  will 

4  6q"    1*.     was  t0  build  ^P  the  famity  in  7:  N'  and  his 
-       ■',    '     heirs,  and  that  as  much  of  the  real  eftate  as 

was  poffible  fhould  be  preferred  in  J,  N.  and 

his  heirs  ;  and  therefore  it  muft  be  fuppofed 

in  a  court  of  equity,  that  the  intention  of  the 

teftator  in  devifing  the  refidue  of  the  perfonal 

eftate  to  J-  N.  was  in  order  to  exonerate  the 

real. 


*  pP/; 


le^due. 


g 
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If  the  grandfather  mortgages  his  lands,  and  Cope  v.  Cope, 
covenants  to   pay  the  mortgage- money,  and  E(l-  Ab-  269- 
the  land  defcends  to  the  father,  and  the  father  ^  Saik 
dies,  leaving   a  perfonal  eftate  of  his  own,  it  p>  3# 
mail  not  go  in  exoneration  of  the  mortgage  of 
thofe  lands  defcended   to  the  grandfon,  be- 
caufe  the  perfonal  eftate   of  the  father  was 
not  liable  to  the  grandfathers  debt,  and  there 
is  no  equity  that  any    part   of  the  perfonal 
eftate  mould  be  applied  in  exoneration  of  fuch 
debt.     Whence  it  feems  that  if  the  father  had 
been  executor   to  the  grandfather,    and  the 
grandfather  had  left  aflets  to  the  value  of  the 
debt,  and  the  father  had  converted  them  to 
his  own  ufe,  there  fo  much  of  the  father's  per- 
fonal eftate  had  been  liable  to  the  payment 
of  the  grandfather's  debts ;  and  the  grandfon 
could  in  fuch  cafe  have  come  upon  the  father's 
executors  to   exonerate   the  mortgage  out  of 
the  father's  perfonal  eftate. 

If  a  man  mortgaged  his  lands  by  leafe  and  Howel  v. 
releafe,  with  a  provifo  that  if  the  mortgagor,  his  P" ^e,s2  ^ern* 
heirs  or  afligns,  mould  pay  to  the  mortgagee,  Gilb.Eq.Rep. 
his  heirs  or  afligns,  at  Michaelmas  day  1708, 106. 
or  any  Michaelmas  day  following,  the  mort-  Pre-  Ch.  423, 
gage  money  and  all  the  intereft,  that  then  the  477- 
conveyance  fhould  ceafe,  and  there  was  no  co-  pq_      ' 2' 
venant  in   it   for  the  payment  of  the  money  peer.  Will. 
as  ufual.     Here  the  court  took  fuch  a  convey-  291. 
ance  as  a  condition  perpetually  attending  the 
land  in  the  hands  of  the  mortgagee,  and  not 
as    a  debt   from   the    mortgagor ;    for  there 
being  no  time  limited  for  the  payment,  it  could 
be  no  debt  from  the  mortgagor  to  the  mort- 
gagee, fince  he  could  never  call  upon  him  for 
^  t  the 
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the  payment  of  it,  and  it  being  no  debt  on  the 

mortgagor,  his  perfonal  eftate  was  ruled  not  to 

Goflen  v.       go  in  exoneration  of  it. 

Dorney,  The  next  thing  to  be  confidered  is,  where 

\ern.  482.     ianc[s  are  appointed  for  the  payment  of  debts 

Lands  appro-         ,  ,  .  rr  .  ,       ,        .  •     1  •    it 

priated  for  thean"  legacies  either  by  the  party  in  his  lire  time, 
payment  of    or  by  his  will,  in  what  manner  fuch  payments 
debts  and  le-  mall  be  made, 
gaaes.  ^n(j  |ucj1  debts  are  t0  be  pa^  *  in  aquali 

2  Ch"  Gaf  Uc4.  gradui  both  bond  creditors  and  creditors  up- 

'  on  fimple  contracts ;  and  if  one  of  the  truftees 

who  is  to  fell  the  land  is  a  bond  creditor,  yet  he 

has  no  preference  to  the  reft  -,  and  the  reafon 

is  becaufe  the  lands  not  being  originally  a  fe- 

curity  for  the  payment  of  thofe  debts,  they 

become  fo  by  the  appointment  of  the  owners, 

but  i*  cujus  eft  dare^  ejus  eft  difponere ;  and  the 

owner  having  appointed  them  to  the  payment 

of  all  his  debts,  no  one  debt  which  is  equally 

upon  a  juft  and   equitable  confideration,  can 

be  preferred   before  the  other  j    and   this  as 

well  where  the  conveyance  is  by  act  executed 

in  the  perfon's  life  time,  as  by  devife  •,  for  the 

devifee  was  not  liable  to  the  bond  creditor, 

though  the  heir  was,  but  the  eftate  by  devife 

would    be  totally  exempt  from  creditors,    if 

the  truft  had  not  been  annexed  to  it-,  and  the 

truftee  in  this  cafe  having  no  lien  upon  the 

eftate  by  his  bond,  mud  take  it  under  the  truft, 

which  brings  in  fuch  truftee  and  bond  creditor 

*  in  aquali  gradu  with  the  reft  ;   and   this  as 

*  Equal  degree.  f  The  donor  may  difpofe  of  what 
he  gives  as  he  thinks  proper.  See  this  maxim  explained 
and  illuftrated  in  Grounds  and  Rudim.  of  L.  &  E.  p.  44. 

>;  well 
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well  fmce  the  ftatute  of  3d  and  4th  TV.  13 
M.  ch.  14.  Jett.  4th,  as  before.  For  though 
that  ftatute  provides  againft  the  voluntary  dif- 
pofition  of  lands,  to  the  difappointment  of 
bond  creditors,  who  have  the  lien  upon  the 
heir,  and  fubjects  the  devife  to  the  payment  of 
the  bond  debts  •,  yet  there  is  an  exception  in 
that  ftatute  as  to  the  difpofition  of  lands  for 
payment  of  debts  and  children's  portions, 
which  the  teftator,  by  contract  in  his  life 
time,  was  obliged  to  pay  -9  and  therefore  fimple 
contract  creditors  are  *  in  aquali  gradu  with 
bond  creditors,  as  they  were  before  the  ma- 
king of  that  ftatute. 

Before  this  ftatute  where  lands  were  given  forGoflen  v. 
the  payment  of  debts  and  legacies,  the  lega-  Forney, 
cies  came  in  equal  degree  with  the  debts  that  p0^vel^  ca(> 
were  not  judgments  or  a  real  lien  upon  theNelf.Ch:Rcp. 
lands,  becaufe  the  debts  not  having  an  ori-202. 
ginal  fecurity  upon  the  lands  by  the  rule  of 
f  cujus  eft  dare,  ejus  eft  difponere,    the  teftator 
was  allowed  to  bring  in  the  legatees  §  in  aquali 
jure  with  his  bond  and  fimple  contract  credi-  Hickfon  v. 
tors,     tho'    my    Lord  Nottingham   doubted  Witham,Cha. 

thereof;    but  now  fince  the  ftatute  has  taken  Da '  ^A 

1  r       1  •  1  ReP-  TemP- 

away  the  power  or  making  voluntary  convey-  Finch  295. 

ances  in  derogation  of  bonds,  the  bond  credi- Freem.  30^. 

tors  are   to  be  preferred  to  the  legatees,  but  Whitton  v. 

the  fimple  contract  creditors  remain  as  they  *£°y^  chan* 

were  before  in  chancery,  fince  -the  ftatute  has2yern\,0, 

made  no  alteration  as  to  them.     TFokft  oner  oft  Anon.  S.  P. 

Y.Long,  Chan.  Caf.  32.  3  Chan.  Rep.  12.  2  Ch.Caf.54. 

Anon,  S.  P. 

*  Equal  degree.         f  The  donor  may  diipofe  of  what 
he  gives  as  he  thinks  proper.         §  In  equal  right. 

Therefor^ 


' 
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Challis  v.  Caf-  Therefore  if  a  man  leaves  three  hundred 
born,E^Abr' pounds  debt  upon  bond,  three  hundred  pounds 
32c!  p.  q  upon  fimple  contract,  and  three  hundred 
Gilb.Eq. Rep.  pounds  legacies,  and  had  before  the  ftatute 


26.  devifed  his  lands  for  the  payment  of  his  debts 

Pre.  Ch.  4°7-and  legacies,  and  the  land  devifed  had  been 
DorneyV  worth  fix  hundred  pounds,  there  would  have 
Vem.  482.  been  two  hundred  pounds  to  the  payment  of 
the  bonds,  two  hundred  pounds  to  the  pay- 
ment of  the  fimple  contract  creditors*  and 
two  hundred  pounds  to  the  payment  of  the 
legacies.  But  now  fince  the  ftatute  the  whole 
three  hundred  pounds  muft  be  paid  to  the  bond' 
creditors,  which  muft  be  fubftracted  from  the 
legatees,  for  the  bond  creditors  muft  have  the 
whole  before  the  legatees  can  have  any  thing, 
and  therefore  the  bond  creditors  will  have  the 
whole  three  hundred  pounds*  the  fimple  con- 
tract creditors  two  hundred  pounds,  as  before 
the  ftatute,  fince  it  makes  no  alteration  *  quoad 
the  difpofitions  made  to  them,  and  the  lega- 
tees fhall  have  one  hundred  pounds,  fince  no- 
thing can  be  difpofed  to  them  till  the  bond 
creditors  rfeve  their  debts  anfwered,  and  there- 
fore the  one  hundred  pounds  muft  be  taken 
from  the  legatees  fhare  to  anfwer  fully  the 
bond  creditors. 

Where  lands  are  devifed  to  the  executors  for 
the  payment  of  debts,  here  the  truft  being 
declared  for  the  payment  of  debts,  it-  muft 
be  underftood  for  the  payment  of  all  the 
debts,  and  therefore  all  the  creditors  muft  come 
•f  in  aquali  gradu,  according  to  the  intention 
of  that  truft,  tho*  Verrion  doubted. 

*  As  to.         f  In  equal  degree. 

But 
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But  if  lands  be  devifed  to  executors  to  be 
fold,  or  a  power  devifed  to  them  to  fell, 
there  the  money  arifing  from  the  fale  is  afTets, 
and  mall  be  diftribured  according  to  the  courfe 
of  adminiftration,  and  there  a  bond  creditor 
fhall  be  preferred  to  a  fimple  contract  creditor, 
becaufe  it  being  only  the  intention  of  the  tefta- 
tor  to  make  the  lands  perfonal  aflets,  equity 
muft  follow  the  intention  of  the  teftator, 
and  diftribute  them  in  a  courfe  of  admini- 
ftration. 

We  muft  now  confider  how  far  the  creditor  How faracre- 
m ay  follow  the  aflets  •,    and   it   is  plain  that ditor may  fol- 
wherever  the  executor  or  adminiftrator  difpo- p  w  affeth  ^ 
fes  of  the  aflets  without   valuable   confidera-^J   q-^    * 
tion,  there  the  creditors,  or  whoever  is  enti-Eq,Rep.  m; 
tied  by  the  flatute  of  diftributions,  may  follow  Pfe.  Ch.  431. 
the  afTets,  for  fuch  difpofition  is  fraudulent: 
and  therefore  is  as  if  they  were  in  the  hands 
of  the  executor  ;  and  he  in  whofe  ^ands  they 
are  being  *  particeps  criminis,  the  creditor  has  a 
demand  againft  him. 

But  if  they  were  fold  for  valuable  confide-  Paget  v.  Hoi- 
ration,  the  creditor  can  never  follow  them,  l"ns>  above, 
becaufe  it  is  the  province  and  office  of  the 
executor  to  make  money  of  the  afTets  to  the 
beft  advantage,  and  none  would  buy  if  a  ven- 
dee f  bond  fide  were  fubjecl  to  the  demand  of 
creditors  -,  fo  that  the  buyer  is  not  to  look  to 
the  application  of  the  money. 

If  the  hufband  leaves  a  wife  and  children „ 
and  leaves  one  third  to  his  wife,  and  the  reft 
to  the  children  under  age,  and  the  wife  mar- 
ries again,  and  the  fecond  hufband  before  mar- 


*  Criminally  concerned.         f  Who  was  honeft. 


nags 
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riage  takes  an  account  of  the  wife's  fhare,  and 
fettles  in  proportion,  yet  he  will  always  be  fub* 
ject  to  the  demands  of  the  children ;  fo  that 
if  any  part  of  theirs  be  loft  he  will  be  obliged 
to  make  it  up  in  proportion  to  his  own  fhare, 
even  after  the  death  of  his  wife,  becaufe  he 
comes  in  with  notice  of  the  infants  fhare,  and  into 
an  account  unliquidated,  and  which  cannot  be 
clofed  during  the  infants  minority,  and  there- 
fore he  takes  the  money  that  is  due  to  his  wife 
under  the  cafualty  of  what  that  eftate  fhall  be 
when  the  infants  come  of  age,  for  his  is  an 
unfettled   fhare    during    the    infants    mino- 
rity. 
bep^idwhen0     ^  a  man  ^evifes  lands  for  the  payment  of 
one  purchafes  his  debts  in  general,  the  vendee  of  the  eftate 
under  a  will,  need  not  fee  to  the  application  of  the  money, 
Tompkins  v.  but  the  truftee  only  -,  but  if  it  be  for  the  pay- 

GUb  Eo^ReD  ment  °f  anY  particular  debts,  or  for  the  pay- 
o0#  '  ment  of  debts  in  a  fchedule  annexed  to  the 

Pre.  Ch.  397.  conveyance,  there  the  vendee  is  obliged  to 
fee  to  the  application  of  the  money,  becaufe 
if  the  truftee  fells  more  than  is  fufficient  to 
pay  the  debts,  the  purchafe  is  not  to  be  af- 
fected unlefs  he  be  guilty  of  fraud,  for  the 
truft  is  contained  in  the  deed  under,  v/hich  he 
claims,  and  therefore  the  payment  of  the 
money  is  to  be  made  in  the  manner  that  the 
deed  directs,  fince  that  is  his  title  \  but  where 
the  truft  is  for  the  payment  of  debts  in  ge- 
neral, there  he  has  no  notice  of  fuch  debts 
by  the  truft  dttd^  and  therefore  is  to  pay 
the  money  into  the  hands  of  the  truftee,  who 
is  to  fee  to  the  application  of  it. 

But 
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But  if  creditors   prefer  a  bill  againft  the  Draper's  com - 
truftee,  he  cannot  purchafe  *  pendente  lite  with-  Pany  v  JTard- 
out  feeing  fuch  creditors  difcharged,  and  after  ^2  \^m' 
notice  of  a  creditor,  it  is  neceffary  *  pendente^.  Abr.  257. 
lite  to  fee  the  money  applied,  left  there  mould  p.  2. 
be  a  bill  preferred  againft  the  truftee.     But  it 
is  not  neceffary  to  fee  it  applied  unlefs  there 
be  a  bill  filed  j  and  if  a  man  devifes  lands  for 
the  payment   of  legacies,  there   the  vendee 
mud  fee  to  the  difcharge  of  the  legacies  in  the 
will,  becaufe  that  is  likewife  part  of  his  title. 
Ewer  v.  Corbet,  2  Peer.  Will.  148.    2  Eq.  Abr. 

449-  P-  2- 

But   as   to  perfonal   goods  and  leafes   for 

years,    the  vendee  f  bona  fide  is  difcharged 

from  feeing  to  the  application,  becaufe  it  is 

the  office  of  the  executor  to  difpofe  of  them, 

and  it   would  hinder  the  executor   from  fale 

of  the   afTets,  if  a  creditor,  after   they  were 

fold   §  bona  fide,    could  put    the  vendee  to 

trouble. 


Wit  conic  noto  to  confiBer  toljen  a 
lejracp  fljall  be  loolitX)  upon  to  be 
fcetnfeQ  in  fatisfaafcm  of  a  fcebt* 

A    ND  by  the  Juftinian  law,  if  a   debtor j^o-eft  Lib 
x\   devifed  to  his  creditor  the  fum  due,  or  30*l.  28,29. 
any  part  of  it,  it  was  ||  inutile  legatum,  unlefs Swinb.  555, 
the  legacy  was  far  more  in  quantity,  or  the 

*  Pending  the  fuit.         f  Honeftly  fo.         §  Honeftly. 

||  An  ufelefs  legacy. 

•     Y  debt 
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debt  was  to  be  paid  at   a  time  to   come,  or 
upon  condition,  and   the  legacy  was  prefent 
and  abfolute-,  or  that  there  was  an  eafier  ac- 
tion for  the  legacy  than  the  debt.     For  they 
looked  upon  the  will  as  a  direction  to  the  heir 
how  the  eftate  -f  in  toto  was  to  be  difpofed  of, 
and  therefore  a  difpofition  to  a  man,  v/ho  was 
intitied  to  a  part  of   the  eftate,  was  but  gi- 
ving him  his  own,  unlefs  there  was  any  more 
advantage  in  the  legacy,  than  in  taking  it  as  a 
debt.     Juft.  inft.  de  legaiis^  lib.  2  tit.  20.  feffi. 
14*.     Vfnnius  437.  Vandywater  30.  Barth.  de 
legatis  231.  Sicb/62y.     Cuthbert  v.  Peacock^ 
Eq.  Abr.   204.  p.  8.    Salk.  155.    2  Vern.  593. 
Swinb.  $$$. 
Lechmer  v.         But   the   canonifls    have  expounded   thefe 
Blagrave,       wjijs  as  the  civilians  did  the  §t eft  amenta  milita- 
J   '   q'  eP*  ria9  that  is  to  fay,  according  to  the  intention 
2  Eq.  Abr.     of  the  teftator.     And  they  looked    upon  the 
350.  p.  5.      intention  of  the  teftator  when  he  deviled  the 
Cuthbert  v.    fame  i'um  that  was  owing,   to  be  merely  up- 
eaa)cy,        on  a  principle  of  juftice   in  compenlation  of 
the  debt,  and  not  from  a  principle  of  kind- 
nefs  and  generofity  to  the  legatee,    unlefs  he 
had  exprefted  him felf,   that  it  was    over  and 

*  Si  debitor  crcditori  fuo,  quod  debet,  legat'erfr,  inutile 
eft  legatum,  ji  nihil  plur  in  legato,  quam  in  debit o :  quia 
nihil  amplius  per  legation  habet.  Quod  Ji  in  diem,  'velfu.b 
condition e,  debit  u?n  ei  fure  lega<vemt ,  utile  sji  legatum  propter 

repr  ctfent  citij->!tT?i . 

If  a  debtor  bequeathe?  to  his  creditor  what  he  owes  him, 
it  is  ,an  ufelefs  legacy,  if  the  legacy  be  no  more  than  the 
debt  j  -becaufe  he  reaps  no  benefit  from  it ;  but  if  he  had 
bequeathed  him  a  debt  due  at  a  day  certain,  or  upon  con-  i 
cition,  the  legacy  would  have  been  valid  by  reafon  of  the 
repreientalion,  that  is,  of  the  legacy's  becoming  due  be- | 
fore  the  debt.         f  In  general.       §  Military  teftaments. 

above  1 
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above  the  debt.     And  this  prefumption  they 

founded  upon  the  fimilitude  of  the  fum   that 

was  owing,    and. of   what   was  appointed   to 

be  paid   by  the  legacy,  which  yet  might  be 

controled   by  oppofite    prefumptions.      And 

our    refolutions  have   followed  the  canonifls. 

And  therefore  we  have  refolved,  that  if  a  lefs 

fum  than  the  debt  is  devifed,  that  mall  not 

be  looked  upon  as  a   compenfation   for    the 

debt,  becaufe  a  lefs  fum  cannot  be  a  com  pen-  r~c~~  „ 

iation   for  a    greater;    and  by  coniequence  it  Mill,  2  Vern. 

will  be    a   legacy  over  and  above  the  debt.  14.1. 

Memchlus  de  pr<ejumptionibus  362,   3,  4,  5,  6.Fjre-  ^k-  9* 

Cranmer's  Cafe,  2  Salk.  508.    2  Eg.  Air.  350. 

p-  2. 

So  if  a  man  gives  a  legacy,  and  afterwards  Cranmer's 
happens  to  contract  a  debt  the  fame  with  the  cafe,  above, 
legacy,  it  will  not  be  in  fatishdlion,  becaufe  he 
could  not  have  it  in  contemplation  at  the 
time  of  making  his  will,  to  fatisfy  a  debt  not 
in  being ;  and  therefore  that  Ceuld  not  be  the 
intention  of  the  teftator. 

^.indebted   to  B.  in  two  hundred  pounds,  Sie  after  336. 


makes  his  will,  and  devifes  five  hundred 
pounds  to  B.  this  is  not  a  devife  of  five  hun- 
dred pounds  over  and  above  the  two  hundred 
pounds.  But  the  executor  may  deduct  the 
two  hundred  pounds,  and  pay  the  remainder 
being  three  hundred  to  A. 

A.  devifes  ten  pounds    annuity  to    3.  and  5a Vl01\v"  ' 
makes  C.  executor,  C  makes  D.  executor?  and  G-^  E  '^ 
devifes  ten  pounds  annuity  to  B.     D.  after-  5$, 
wards  makes  a  fcttlement,  and  fecures  an  an-  2Eq.Abr.6r, 
nuity    of  twenty  pounds  on   B.  adjudged  toP-  1-  217-P-1* 
be  in  fatisfaction  of  the  two  annuities  of  ten25  ' p*  l' 

*    2  pounds  352.  p.  I0, 

in  margin. 
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pounds,   and    not  a  gift.      Crompton  v.  Sale, 

Eq.Abr.  205.^.9.  2  Will.  Rep.  553. 

Cuthbert  v.         So  if  a  man  has  three  nieces,  A.  B.  and  C.  and 

Ab.  204!  p,  8  owes  t0  ^  one  hundred  pounds,  and  gives  to  ' 

2  Vcm.  593.  eaciunece  by  will  one  hundred  pounds,  this  fhall 

Swinb.  555.    not  be  in  compenfation  of  the  one  hundred 

Salk.  155.      pounds  due  to  A.  becaufeit  mufl  be  fuppofed, 

that  he  had  the  fame  kind  intentions  towards  A, 

B.  and  C.  all  in  equal  degree  •,  and  that  he  had 

not  a  lefs  kindnefs  for  A.  becaufe  fhe  had  lent 

Meredith  v.    ^m  jier  moneVj  anc]  that  therefore  he  cannot 

Abr^o.p  ic.^e  conftrued  to  give  gratuitoufly  to  B.  and  C. 
Gilb.Eq.Rep.  without  giving  likewife  in  the  fame  manner 
70.  to  A.     For  tho'  the  fame  fum    is  devifed  to 

Pre.  Ch.  312.  ^  that  is  due  to  her,  yet  it  fhall  not  be  thence 
em.  440  prefumec]3  t|iat  jt  was  a  compenfation  accor- 
ding to  the  ordinary  rule ;  becaufe  then  fhe 
would  have  nothing  from  the  teflator,  though 
in  equal  degree  of  relation  and  kindnefs  with 
the  other  two  nieces. 

Sir  John  Tal-  ^ut  ^  a  grater  ^um  be  given  by  way  of 
hot,  v.  Duke  legacy  to  the  creditor  than  his  debt,  it  mould 
ofShrewftury,  fecm  to  be  in  fatisfaclion  of  the  debt,  unlefs 
Gilb.  Eq.       tjje  contrary  De  proved.     Becaufe,   though  it 

■p~F'nu\~.  was  feid  by  Chancellor  Har court*  that  a  court 
Fre.  Ch.  394.  .        /     n 

2Eq.  Abr.  or  equity  fhall  not  tell  a  perlon,  who  gives  a 
352.  p.  10.  legacy,  that  he  pays  a  debt  -,  yet  the  reafon 
fcems  to  be  flronger  on  the  other  fide-,  for  the 
whole  will  is  to  be  conftrued  according  to  the 
intention  of  the  teflator,  and  when  the  teflator 
gives  a  fum  to  the  "creditor  larger  than  his 
debt,  and  the  *  rejiduum  to  another,  it  feems 
to  be  the  teflator' s  intention,  that  the  legatee 
in  all  events  was  to  have  no  more  out  of  his 
eflate.  For  the  tellator  knew  the  legatee  to 
*  Rcfidue. 

be 
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be  a  creditor,  and  if  he  had  intended  him  his 
debt  over  and  above  the  legacy,  he  would 
have  expreifed  himielf  to  that  purpofe  in  his 
will ;  and  therefore  there  is  no  room  to  cut 
off  any  more  from  the  *  refiduum,  than  ac- 
cording to  the  exprefiion  in  the  will  *,  for  the 
filence  of  the  teftator  cannot  be  prefumed  in 
this  cafe  to  diminifh  the  *  refidmim. 

But  in  thefe  cafes  the  intention  of  the  tefta- 
tor may  be  explained  by  proofs;  for  wherever 
the  meaning  of  a  legacy  is  explained,  upon  a 
conjecture  and  prefumption,  there  it  is  fup- 
pofed  to  (land  indifferent  to  one  fenfe  or 
other,  were  it  not  for  fuch  prelum ptions  •,  and 
where  a  will  is  expounded  upon  preemptions, 
they  allow  of  proofs  for  the  expofition  of  it ; 
for  if  the  fenfe  of  the  will  be  fo  indifferent 
to  two  interpretations,  the  preemptions  are 
to  incline  the  judge  to  one  fenfe  or  the  other, 
much  more  ought  proofs  to  do  it,  which  are 

better  than  any  preemptions.  .  , .  _ 

T3   _     r        ,  v        •  Sir  John  Tal- 

,  But   it   a  legacy  were  given  upon  a  con-,   tJv  th 

tingency,  which   if  it  fhould  happen,   the  le-  Duke  of 
gacy  would  take  place  ;  in   fuch  cafe,  though  Shrewlbuiy, 
the  contingency  does  actually  happen,  and  the  above, 
legacy  thereby  come  due,  yet  it  mall  not  go  in  S,0 llkew!J5  lf 
fatisfaction  of  the  debt.    Becaufe  a  debt,  which  had  been  by 
is  certain,  fhall  not  be  extinguished  by  an  un-  deed, 
certainty   and  contingent    recompence.      For  Linghen  v. 
whatfoever   is   to  be  a  fatisfaction  of  a  debt,  a0^1^'  E(*' 
ought  to  be  fo  in  its  creation,  and  at  the  very  GilbEq  Rep" 
time  it  it  given,  which  fuch  contingent  pro-c^. 
vifion  is  not  •,  and  therefore  it  cannot  be  fup-  Pre.  Ch.  400. 
poled  to  be  the  intention  of  the  teftator  to  give  Pecr-  Wli1, 

i  7  A| 

2  Eq.  Abr. 
*  Refidue.  553P-  7- 

y  g  fucllLucas39,528. 
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fuch  a  contingent  recompence  as  a  fatisfadtion 
for  a  certain  demand.  This  rule  will  like- 
wife  hold  if  fuch  provifion  were  made  by- 
deed. 

On  a  treaty  of  marriage,  articles  were  en- 
tered into,  whereby  feven  hundred  pounds, 
which  was  the  wife's  portion,  with  k\?m 
hundred  pounds  more  to  be  added  by  the  huf- 
band, were  to  be  laid  out  in  lands  to  the  ufe 
of  the  hufband  and  wife  for  life,  with  the  re- 
mainder  to  the  irTue  male  and  female  of  that 
marriage,  remainder  to  the  right  heirs  of 
the  hufband,  who  dies  without  iffue,  before 
any  pnrchafe  made,  purfuant  to  the  articles, 
haying  made  his  will,  whereby  he  devifes  his 
perfonal  eftate  to  his  wife,  and  his  real  eftate 
to  his  two  nephews,  one  of  whom -was  his  heir 
at  law,  and  then  makes  his  wife  executrix,  but 
takes  no  notice  of  the  fourteen  hundred  pounds; 
the  nephews  bring  their  bill  for  the  fourteen 
hundred  pounds  which  they  ought  to  have,  as 
they  would  have  the  land,  in  cafe  the  four- 
teen hundred  pounds  had  been  laid  out  in  a 
purchafe;'  and  upon  a  computation  made  it 
Linghenv.  appearing  that  the  wife  had  feven  pounds 
Sowraf,  more  annually  out  of  the  *  refiduum  than  fhe 
J?ove'  would   have    had   out  of    fourteen    hundred 

Lamb,  2  Ch.  pounds,  that  fum  was  decreed  to  the  nephew  ; 
Kep.  404.  for  it  being  bound  by  the  articles  was  in  equity. 
a  real  eftate,  and  the  wife  was  not  to  have  both 
the  *  refiduum  and  the  profits  of  that  real  eftate  _ 
during  her  life,  upon  the  foot  of  the  articles, 
but  was  to  make  her  election  which  fhe  would 
take ;  for  the  *  refiduum  is  always  a  fum  which 

9  Reiidue, 

is 
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is  to  be  employed  for  the  payment  of  debts-; 
and  in  propriety  of  fpeech,  there  is  no  *  re- 
fiduum  till  after  the  debts  and  legacies  are  paid  •, 
and  the  wife  here  being  a  creditor  for  the 
fum  that  was  to  be  laid  out  in  the  land  to 
anfwer  her  annuity,  which  debt -mud  be  an- 
swered out  of  her  *  refuiuum,  if  there  be  fuf- 
ficient  to  anfwer  it,  as  there  was  in  this  cafe  •, 
and  if  there  was  not,  the  whole  *  refiduum 
mud  be  firft  applied  to  the  difeharging  of 
fuch  debt,  before  any  of  the  fpecific  legacies 
can  be  broke  in  upon. 

A  man  gives  his  bond  to  leave  his  wife  five  ^a"dy  v* 

hundred  pounds,  and   dies  inteftate  •,  and  the    \T      'e' 

•  r  ,      *.'£ -(       •   '     ,  r        1         1      j  2  vern.  709. 

wire  s  diltributive  mare  comes  to  rive  hundred  2  gq  Abr. 

pounds,  this  is  in  equity  a  fatisfaction  of  the  352.  p.  n. 

bond.  Pe^.WUl. 

324. 
If  a  man  devifes  lands  for  the  payment  cf  When  lands 

his  debts   and  legacies,  and  after  payment  of  deviled  for 

debts  and  legacies,    then  over  to   his   heir,  if  payment  of 

the  truftees  raife  the  money  and  imbezzle  it,  Jr?    a,   e 
i      1    •     n     11  1  ii!        -ii      i     diicharged. 

yet  the  heir  mail  not  have  the  lands   till  tne Tomkins  v, 
debts  and  legacies  be  paid.     Becaufe  they  are  Tomkins, 
not  devifed  to  him    till  after  the  payment  ofGilD-E(l-ReP* 
the  legacies:  and  therefore  the  lands  have  not?,0- 
borne  their  burthen  till  after  payment  made  to      ' 
the  legatees. 

But  if  a  man  devifes  the  rents  and  profits  of 
his  real  eftate  to  truftees,  or  his  executors,  for 
the  payment  of  debts  and  legacies,  and  at  the 
age  of  twenty-one  years  to  his  heir.  There, 
if  the  truftees  or  his  executors  raife  ths  money 
and  embezzle  it,  the  land  however  is  difchar- 
ged  when  the  heir  comes  of  age,  becaufe  the 

*  Refidue, 

Y  4  v  money 
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money  being  to  be  raifed  within  a  definitive 
time,  the  land,  afterwards,  is  devifed  as  freely 
and  gratuitoufly  to  the  heir,  as  the  profits  of 
it  were  devifed  within  the  definite  time  to 
the  payment  of  debts  and  legacies  •,  and  there- 
fore, having  once  borne  its  burthen,  is  for 
ever  difcharged. 
Salk.  153.  gQ  jf  tfe  devife  be,  that  the  money  mould 

be  raifed  out  of  the  lands  by  truflees,  for  the 
payment  of  legacies,  and  afterwards  the  lands 
are  deviled  over,  and  the  truflees  raife  the 
money,  and  embezzle  it,  there  the  land  hath 
borne  its  burthen  •,  becaufe  by  the  intereft  of 
the  devife,  the  money  is  to  be  raifed  only, 
and  then  to  be  entrufled  with  the  truflees,  and 
therefore  the  land  (hall  afterwards  go  to  thofe 
to  whom  it  is  devifed  over. 

But  if  the  land  be  devifed  over,  after  the 

raifing  and  payment  of  the  money  to  legatees, 

there  the  land  hath  not  borne  its  burthen,  till 

after  aciual  payment. 

Matters  v.  if  a  man  devifes   fpecific  legacies  and  pe- 

Matters,  2  Eq,  cunjary  Jegacies,  and  the    eflate  falls  fhort  to 

,3  \,z  p  j2#  anfwer  the  pecuniary  legacies,  they  mall  abate 

554.  p.  10,     in  proportion:    but  nothing  (hall    be    abated 

Will.  Rep.      from  the  fpecific  legatees  ;  becaufe  the  fpeci- 

421,  fie  legacy  transfers  the  dominion  of  the  thing 

itfelf,  and  therefore  is  no  part  of  the  perfonal 

eflate,  to  anfwer  what  is  charged  upon   it  by 

the   teftator.      Sayer  v.  Sayer,  Eq.  Abr.  200. 

p.  9.  298.^.  1.  2  Vern.  688.  Gilb.  Eq.Rep.  87. 

2  Eq.  Ahr.  553.jp.  6.  Pre.  Ch.  392. 

So  if  he  devifes  all  his  perfonal  eflate  in 
Dak,  and  devifes  a  pecuniary  legacy,  and 
has  another  perfonal  eflate,  fufricient  to  anfwer 
it,  the  pecuniary  legacy  fhall  go  out  of  fuch 

perfonal 


Lex    Pretoria.  329 

perfonal  eftate  and  the  fpecific  legacy  at  Dale 
fhall  not  be  touched,  though  they  were  not 
enough  'out  of  the  other  perfonal  eftate,  to  an- 
fwer  fuch  pecuniary  legacy  ;  becaufe  the  be- 
queft  of  the  perfonal  eftate  at  Dale  is  as  if  he 
had  enumerated  all  the  particulars  there,  and 
transferred  the  ownerfhip  of  them.  But  if  he 
had  faid  that  fuch  pecuniary  legacy  fhould 
come  out  of  all  his  perfonal  eftate  or  words 
tantamount,  there  fuch  pecuniary  legacy,  in 
cafe  of  a  deficiency  in  the  other  part  of  the 
perfonal  eftate,  fhall  come  out  of  that  fpecifi- 
cally  devifed. 

So  if  a  man  devifes  his  perfonal  eftate  at 
Dale  to  A .  and  his  perfonal  eftate  to  B.  and 
devifes  a  pecuniary  legacy  to  C.  fuch  pecu- 
niary legacy  fhall  come  out  of  both,  if  there 
is  no  other  perfonal  eftate  ;  becaufe  it  muft  be 
fuppofed  he  intended  to  fubject  both  to  tliat 
legacy,  otherwife  he  muft  moque  the  lega- 
tee. 

If  a  legacy  be  left  to   a  man  of  full  age,  K       p      . 
the    executors  fhall  anfwer  intereft  after    the  pre#  cii.  n.* 
year  from  the  teftator's  death,  from  the  time  2  Eq.  Abr. 
that  it  is  demanded   by  the  legatee  -,  becaufe  5^4-  P-  2. 
it  is  a  depofit  in  the  hands  of  the  executors 
for  the  benefit  of  the  legatee,  and  that  depofit 
muft  be  anfwered  upon  demand. 

But  if  it   be  a  legacy  to  infants,  there    it  Ratcliff  v. 

fhall  be  anfwered  with  intereft,  from  one  year  YJ"aves'  t5: 

after  the  death  of  the   teftator,    becaufe  thep   *'93     ' 

executor  is  confidered  as  a  truftee,  who  ought  Vtm.  196. 

to  act  for  the  benefit  of  the  infant,  and  who  2Ch.Caf.152. 

ought  to  put  out  his  legacy  under  the  decree  Smell v*  ■Dee» 

°f  the  court.  LSaAhrtn5; 

fcq.Abr.295. 

■"■  p.  5. 
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A  legacy  left  to  infants  to  be  paid  when 
they  come  of  age  bears  no  intereft  till  the 
time  of  payment,  unlefs  the  executor  weakens 
the  fecurity,  and  there  he  is  chargeable  with 
intereft.  Where  the  legatee  is  not  to  be 
found,  there  the  legacy  {hall  not  bear  in- 
tereft. 

If  a  father  devifes  portions  to  his  children, 
payable  when  they  come  of  age,  and  makes 
no  provifion  for  their  maintenance,  they  fhall 
have  intereft  in  the  *  inter im\  becaufe  the  fa- 
ther was  obliged  to  maintain  them,  if  he  had 
lived.  *f  Aliter,  if  a  ftranger  had  made  the 
devife  ;  becaufe  he  was  not  obliged  to  main- 
tain them.  Attorney  General  v.  Tbompfom,  Eq. 
Abr.  301.  />.  2.  Pre.Ch.  337. 

But  if  more  profit  be  made  than  the  com- 
mon intereft,  no  more  fhall  be  anfwered  to 
the  infant  than  fuch  intereft,  becaufe  the  exe- 
cutor ran  the  hazard  at  his  peril. 

But  if  a  legacy  be  devifed  to  a  man  of  full 

age,  ^fohendum  in  future,    at  a  day  certain, 

there  the  executor  mall  anfwer  intereft  from 

that  day ;  becaufe  it  is  the  will  of  the  tefta- 

tor,  that  then  it   fhould  be   tendered   by  the 

executor    to  the    legatee ;  and   as  he  has  the 

benefit  of    the  delay    of  the  payment,  fo.he 

muft  have  the  burthen  of  the  intereft,  if  it 

be  not  then  paid. 

Atkins  v.  jf  a  man  gives  a  prefent  legacy,  and  charges 

Pawbeny,      jt  UpQn  a  reverf10nj  expectant  upon  an  eftate 

q'     r'  4  '  for  life,  fuch  legacy  fhall  carry  intereft  f  rom 

Gilb.Eq.Rep.  the  death  of  the  teftator  -,  for  being  not  [char- 

88. 

*  Mean  time.  -f  Otherwife.  §  To  be 

paid  hereafter. 

ged 
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ged  on  the  perfonal  eftate,  the  executor  can- 
not be  allowed  the  ufual  year  for  collection  of 
arrets,  and  it  is  an  immediate  burthen  upon 
the  reverfion  itfelf,  and  therefore  muff,  carry 
immediate  intereft;  for  if  the  teftator  had  in- 
tended otherwife,  he  would  have  raifed  the 
charge  after  the  determination  of  the  eftate  for 
life  •,  and  there  is  no  reafon  to  oblige  the  le- 
gatee to  demand  it,  fmce  fuch  demand  would 
be  fruitlefs,  the  legacy  not  being  in  the  hands 
of  the  executor,  but  only  charged  on  the  re- 
verfion. 

The  court  of  equity  will  never  allow  a  fa-  Doyly  v.  Tol- 

ther  or  mother  to  receive  legacies  bequeathed  erry>frq«Abr, 

.  20c.  p.  2 

to  their  children  though  they  are  guardians  by  Palmer  v de- 
nature to  them,  and  have  decreed   the  execu-  ver,  Eq.  Abr, 
tors  to  pay  the  legacies  over  again,  which  they  58-  P-  6. 
had  formerly  paid  to  fuch  parents,  even  after v ern*  2^u 
an   acquiefcence  of    an  infant,  after    his  full 
age,  upon  the  promife  of  the  parents  to  pay 
the  legacy  ;  for  the  filial  duty  fhall  notdeftroy 
the  right   of  the  child.     Dawky  v.  Ballfreyy 
Giib.  Eq.  Rep.  103.  Will.  Rep,  285. 

If  an  executor  pays  a  legacy  in  his  own 
wrong,  where  the  perfonal  eftate  will  not  an- 
fwer,  he  mall  make  the  legatee  refund,  becaufe 
the  legatee  takes  the  legacy  under  the  truft, 
and  therefore  it  is,  that  the  legatee  does  not 
give  fecurity. 

Where  a  man  devifes  feveral  legacies  and 
makes  no  difpofition  of  the  *  refiduum^  and 
after  acquires  a  very  confiderable  perfonal 
eftate,  and  does  not  alter  the  will,  he  does  not 
die  inteftate  as  to  the  new  acquisitions,  but  the 

*  Refidue. 

executors 
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executors  ftiall  diftribute  them  to  the  legatees 

proportionably. 
c    ,  u  If  a  man  devifes  that  his  debts,    legacies, 

Noden,  Eq.  and  funeral  expences,  mall  be  paid  in  the  firft 
Abr.244.p- 5.  place,  and  then  proceeds  to  difpofe  of  his  real 
2  Vem.  148.  and  perfonal  eftate,  if  the  perfonal  eftate  falls 
Pre.  Ch.  12.  fhor^  the  reai  eftate  mail  be  fubject  to  the 
non  Eq.  Abr".  payment  of  debts,  legacies,  and  funeral  ex- 
198*.  p.  6.  pences :  becaufe  that  is  the  charge  in  the  firft 
2  Vem.  708.  place  whatever  comes  after.  I 

Gilb.Eq.Rep. 

in.  Pre.  Ch.  430.  2  Eq.  Abr.  291.  p.  10. 

Gofton  v.  If  a  man  owes  a  fum  of  fix  hundred  pounds,    • 

Mill,  2  V"em.anc|  devifes  four  hundred  pounds  in  full  fatif- 
?te  Ch  q.  fa&i°n  of  a^  ^ie  creditor  can  claim,  and  then 
Salk.  154.  devifes  his  lands  for  the  payment  of  his  debts, 
Anon.  and  the  creditor  proves  fix  hundred   pounds 

due,  tho'  the  debt  was  barred  by  the  ftatute 
of  limitations,  yet  it  (hall  be  paid  out  of  the 
lands,  becaufe  the  legacy  cannot  be  a  fatif- 
faclion  for  a  greater  fum,  and  it  remains  a 
debt,  notwithftanding  the  ftatute :  and  there- 
fore the  devife,  being  for  the  payment  of  debts, 
it  is  in  truft  for  this  debt,  as  well  as  other 
debts. 
Palmer  v.  If  a  legacy  be  devifed  to   a  *  feme  covert, 

Trevor,  Eq.    wh0  Jives  feparately  from  her  hufband  and  is 

Vem526?  6  not  maintainecl  ty  him,  yet  it  mall  not  be 
taken  to  be  for  her  feparate  ufe,  unlefs  it  be 
fo  expreflfed  in  the  will :  and  in  fuch  cafe,  if 
payment  be  made  to  the  wife  it  is  ill,  and  it 
fhall  be  paid  over  again  to  the  hufband ;  be- 
caufe her  living  feparately  from  her  hufband 

1  *  Married  woman. 

does 
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does  not  deftroy  the   legal  right  of  the  huf- 
band. 

A  man  devifes  the  *  refiduum  of  his  perfo-  Refiduum. 
nal  eftate  to  his  coufin  A.  and  B.  her  lifter,  and  ^lck5"'  v- 
his  coufin  C.  and  D.  his  wife,  equally  to  be  di-  v<^  ^ 
vided  between  them,  it  was  decreed  that  the 
hufband   and  wife   mould  carry  off    a   third 
part  only,  becaufe  there  could  be  no  divifion 
between  hufband  and  wife,  and  therefore  there 
would  be  no  equal  divifion  among  them  all, 
and  the  wife's  name  is  put  in  to  make  a  fur- 
vivorfhip  to  her  of  the  part  bequeathed  to  the 
hufband. 

A  man  devifes  to  J.  S.  Black  acre,  which 
was  in  mortgage,  or  the  value  thereof,  this  was 
decreed  a  devife  in  fee,  and  that  if  the  execu-' 
tor  had  affets  fufficient  to  pay  off  that  mort- 
gage and  other  debts,  that  Black  acre  mould 
come  clear  to  the  devifee.  For  deviling  the 
value  thereof,  was  an  intention  that  fo  much 
fhould  come  out  of  the  teftator's  perfonal 
eftate  in  cafe  the  mortgage  was  foreclofed, 
and  by  confequence  fo  much  mail  come  out 
of  the  perfonal  eftate  as  will  redeem  it. 

A  man  devifes  the  *  refiduum  of  his  perfonal  Whitmore  v. 
eftate  to  A>  for  the  ufe  of  his  only  fon  B.  and  Craven,  2  Ch. 
his  heirs   lawfully  defended  from  his  body,  R*P*  382- 
and  for  the  ufe  of  the  iftue  male  and  female  Vern"^7 
of  the  bodies  of  his  fifters  (and  names  them)  34.7. 
in  cafe  his  fon  fhould  die  in  his  minority,  with-  2  Ch.  Caf. 
out  iffue  of  his  body  lawfully  defcended,  and  l6'° 
then  appoints  his  fon  executor,  and  afterwards 
appoints  A.  executor  during  the  minority  of 

'*  Refidue. 

his 
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his  fon.     The  fon  died  without  ifllie  above  the 
age  of  eighteen,  and  under  nineteen  years  of. 
age,  and  had  never  taken  upon  him  the  exe- 
cutorfhip,  but   a  little  before  his  death  made 
his  will,  and   bequeathed  all  to  his  wife  :  and 
the  queftion  was  whether  fhe  or  the  children 
of  the  fifter  mould  have  the  *  rejtduum^  and 
decreed  for  the  wife.     Becaufe  that  when  the 
perfonal  eftate  is  deviled  to  a  man,  and  if  he 
dies  without  iflue,    during  the  minority,  then 
over,  it  muft    be  underftood  the  minority  of 
the  civil  law,  by  which   fuch  eftates  are  go- 
verned, for  if  he   arrives  to  the  full  age  by 
that  law,  he  may  difpofe  of  his  perfonal  eftate, 
and  it  was  the  intention  of  the  teftator,  that 
when  the  devifee  fhould  arrive  at  the  age  in 
which   he  might  difpofe  of  it,  that  the  con- 
tingency  mould  fall  off,  and  fuch  difpofing 
age  as  to  the  perfonal  eftate  is  that  of  fourteen 
years. 

A  man  pofTefTed  of  a  term  for  ninety-nine 
years,  determinable  upon  the  life  of  A.  devifes 
a  rent  out  of  it  to  B.  without  limiting  any 
eftate,  the  only  queftion  was  whether  if  B.  died 
during  the  term,  the  rent  fhould  determine, 
or  whether  it  fhould' continue  during  the  term ; 
and  decreed  it  fhould  laft  during  the  term. 
Becaufe  the  devifor  having  but  a  chattel  in- 
tereft,  he  could  not  create  a  freehold  rent  out 
of  it  •,  and  fince  the  devife  of  the  term  to  A. 
would  have  carried  the  whole  term  to  him, 
and  not  an  intereft  during  his  life  only,  there- 
fore a  devife  of  the  rent  which  is  in  nature  of 

*  Refidue. 
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a  devife  of  part  of  that  intereft,  fhall  carry 
that  rent  during  the  whole  term. 

If  a  man  leaves  a  *  feme  executrix,  and  me  Where  the  ba- 
commits  -f  devaftavit,  and   afterwards  marries  r^fl^anl^er" 
and  dies,  the  hufband  is  not  anfwerable    for  wife  an(i 
that  f  devaftavit  of  the  wife,    tho'  he  had  a  where  not. 
fortune  with  her  §  aliunde,  for  the  f  devaftavit 
is  only  a  debt  to  the  affets,   and  the  hufband 
is   only  anfwerable  for  the  debts  of  the  wife 
during  the  coverture,  while  fhe  is  only  one 
perfon  in  law  with  him,  and  not  afterwards. 
But  it  muft  be  recovered  againil  her  executors 
and  adminiftrators,    and  the    portion  of    the 
wife  which  arifes  §  aliunde  muft  be  onerated 
during  the  coverture,  or  elie  the  law  gives  it 
to  the  hufband    upon  the    marriage,    for  the 
hufband  is  only  anfwerable  for  the  debts  of  the 
wife  as  he  is  for  the  injuries,  which  fhe  does, 
which  is  only  during  the  coverture,  and  after- 
wards her  reprefentatives  muft  anfwer. 

But  if  the  hufband  after  the  coverture  re-  ^aSct v; Hof~ 
ceives  any  of  the  goods  and   chattels  of  the  t nSj  G,Ib,Eq" 

/1  •      r      •  r     •  Kep.  III. 

teitator  ||  in  Jpecie,  or  any  money  or  his  aniing  pre,  ch.  435, 

out  of  his  effecl:s3  and  embezzle  them,  he  fhall 

anfwer  for  fuch  embezzlements,  becaufe  it  is 

his  own  act  •,  for  whatfoever  is  done  with  the 

goods  of  the  teftator  during  the  coverture  is 

the  act  of  the  fecond  hufband,  for  which  he  is 

refponfible. 

So  alfo  if  he  has  money  or  goods  of  the  tef- 
tator's  in  his  hands  after  the  coverture,  he  is 
anfwerable  for  them  as  executor  *-*  de  fontort^ 
and  by  confequence  in  fuch  cafes  he  is  to  be 

*  Woman,     f  Wafte.     §  Otherways.     ||  Specifically, 
**  Of  his  own  wrong. 

2  decreed 
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decreed  to  anfwer  for  all  the  perfonal  eftate 
of  the  teftator,  which  he  or  his  wife  hath  re- 
ceived   during  the  coverture,    for   whatever 
onerates  the  afiets  onerates  fuch  affets  as  he  re- 
ceived during  the  coverture. 
Satisfaftion.         If  A.  owes  B.  two  hundred  pounds,  and  B. 
See  323.        devifes  to  A.  five  hundred  pounds,  and  the  re- 
fidue  of  the  eftate  to  C.  this  is  not  a  devife  of 
five  hundred  pounds  over  and  above  the  debt, 
becaufe  A.  would  have   then  in  effect  feven 
hundred    pounds,    whereas  B.   intended  him 
but   five  hundred   pounds,   which  would  be 
contrary  to  the  intention  of  the  teftator. 
Devifes.  A  father  by  his  will  leaves  portions  to  his 

Chamberlain  younger  children  out  of  his  perfonal  eftate, 
r^cjTcTf  an<^  devifes  h*s  rea*  e^ate  to  his  eldeft  fon  for 
2C7  2c8.  ^e»  wfrh  remainders  over,  and  afterwards 
2  Eq.  Abr.  finding  that  his  perfonal  eftate  would  not  an- 
43.  p.  2. 465-fwer  their  portions,  acquaints  his  faid  fon 
P-  4-  with  it,  and  with  his  intention  of  altering  his 

2  T€*™' 34,  will,  and  laying  the  portions  on  the  real  eftate, 
Davenifti  v.  t0  make  up  the  deficiency  of  his  perfonal 
Baines,  Pre.  eftate,  which  the  fon  difTuades  him  from,  and 
Cn-  4.  promifes  to  fee  the  portions  paid.     If  the  fon 

2  Eq.  Abr.  ConfefTes  fuch  promife  in  his  anfwer,  the  court 
wiU  onerate  him  with  the  portions,  as  far  as 
the  real  and  perfonal  eftate  will  go,  becaufe 
he  has  made  that  promife,  and  has  a  confi- 
deration  for  being  juft  to  his  undertaking, 
and  there  is  no  fear  of  fraud  or  perjury  in 
this  cafe  where  the  promife  is  confeft ;  but  if 
he  denies  it,  it  cannot  be  proved,  for  that 
would  be  to  overturn  the  will  by  parol  proof 
only. 

If 
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If  a  legacy  is   given  to  a  woman  on  con-  Reftraint  on 
dition  fhe  marries  with  the  confent  of  the  exe-  Marriage      ^ 
cutor  :  when  fhe  comes  to  the  age  of  twenty-  vife  over 
one,  the   condition  is  difcharged,  and  fhe  is  2  Peer.  Will, 
intitled  to  the  legacy  forthwith  ;  for  the  law  528,  531. 
then  looks  upon  her  as  a  perfon  capable  of  3  Peer-  Will, 
difpofing  of  herfelf.  238'  2^' 

Upon  a  marriage  fettlement  it  was  agreed,  Diftribution. 
that  if  there  were  no  fons,  and  but  one 
daughter  only,  fhe  mould  have  eight  thou- 
fand  pounds,  if  two  daughters  they  mould 
have  twelve  thoufand  pounds,  if  three  daugh- 
ters twenty  thoufand  pounds  to  be  equally  di- 
vided between  them  ;  and  there  were  three 
daughters,  but  one  died,  and  decred  that  the 
two  furviving  daughters  mould  have  ten  thou- 
fand pounds  a-piece,  to  wit,  their  own  part 
and  their  filler's  upon  diftribution,  becaufe 
the  fitter's  part  was  vefted,  and  therefore  muft 
come  to  the  furviving  fitters,  as  next  of  kin 
upon  the  ftatute  of  diftribution. 

A  man  voluntarily  charged  his  eftate  in  S.  Reeve  v: 
with  three   thoufand  pounds  for  his  daughter  Reeve, 
by  a  firft  venter,  and  afterwards  fettled  that  2  Vent-  363- 
eftate  on  a  fecond  wife  for  her  jointure  ;  after-    q* Abr-221' 
wards  taking  notice  of  this  charge,  by  his  will,  \A\  p-  lm 
and  that  his  wife's  jointure  might  not  be  incum-  Vem.  219. 
bered  by  it,  defires  that  his  wife  fhould  have  2  Eq.  Abr. 
her  election  to  refufe  that  jointure,  and  take^-P-  u 
another  eftate  of  his  in  Y.  inftead  of  it.     The 
wife  refufes  the  eftate  in  Y.  and  the  daughter 
brings  her   bill,  and  has  Y.  eftate  made  liable 
to  her  portion.     And  the  reafon  is,  that  when 
the  Y.  eftate  was  devifed  to  the  wife  to  exo- 
nerate her  jointure,  it  is  the  manifeft  intent  of 
the  teftator  that  the  wife  fhould  have  her  full 

Z  jointure, 
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jointure,  and  the  incumbrance  upon  the  eftate 
in  S.  have  its  effect :  therefore  when  the  wife, 
who  is  a  purchafer  for  value,  refufes  the  join- 
ture in  T.  and  thereby  defeats  the  incum- 
brance on  the  other  eftate  as  (he  may,  the  in- 
tention of  the  teftator  muft  be  fulfilled  by  gi- 
ving the  incumbrances  fatisfaction  out  of  the 
QT.  eftate,  becaufe  fuch  devife  amounts  to  a 
charge  of  that  incumbrance  upon  the  T.  eftate ; 
for  the  wife's  refufmg  fhall  not  defeat  the  in- 
cumbrance, fmce  the  hufband  has  devifed  the 
X-  eftate  that  it  might  have  its  effect,  and 
more  efpecially  fince  it  is  a  provifipn  for  a 
daughter  whom  by  the  law  of  nature  he  is 
obliged  to  provide  for. 
Claxtonv.  A  man  having  made  a  jointure  on  his  wife 

Claxton,  Eq.  of  certain  lands,  afterwards  devifes  them  to 
Abr.4oo.p7.^  jn  fee  u        condition  he  paid  feveral  fums 

2  V Cm     i  :2  *  A  — 

Pr«.  Ch,  ic.  t0  ^evera^  Perf°ns  at  certain  days,  and  if  he 
failed  in  fuch  payments,  then  over  to  B.  and 
his  heirs  on  like  terms  and  days.     The  money 
being   near   due,    and  A.  not  having   ready 
money,  and  being  afraid  of  lofing  his  eftate, 
brought  his  bill  againft  the  jointrefs  and  thofe 
who  were  to   come  in   upon  his  default,  to 
;     have  liberty  to  fell  timber  off  the  eftate  to  pay 
the  money ;  and  it  was  fo  decreed  without  any 
difficulty  *,  for  if  the  jointure  was  made  with- 
out impeachment  of  wafte,    the   timber  be- 
longed to  him. 
Grimftone  v.      ^  devifed  his  lands  to  B.  in  fee,  conditioned 
E°F AbrToS  t0  Pa^  twenty  thoufand  pounds  to  his  heir  at 
pi.     '       'law  %  Several    inftalments,  B.  failed  in  his 
Salk.  156.      payments,  and  the  heir  thereupon  taking  ad- 
2.  Vern.  594.  vantage   of  the   condition   entered,    and   J. 
brought  his  bill  to  be  relieved  againft  the  ri- 
gour 
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gour  of  the  condition,  and  he  was  relieved 
upon  the  terms  of  paying  intereft  for  each 
particular  fum  from  the  time  it  became  due. 
For  wherever  there  is  a  condition  broken  for 
which  a  compenfation  can  be  made,  a  court 
of  equity  will  relieve  againft  the  forfeiture, 
becaufe  the  forfeiture  is  a  penalty  which  is 
the  fubjecl  matter  of  relief. 

A  man  feifed  of  a  copyhold  of  the  nature  Bradley  ir*' 
of  Gravelkind,  and  a  confiderable  perfonal  -fj  y' .,« 
eftate,  makes  his  will,  and  thereby  devifes  "''.'.***' 
feveral  fums  of  money  to  feveral  of  his  chil- 
dren as  a  provifion  for  them,  and  charged  his 
Copyhold  and  alfo  his  perfonal  eftate  with  the 
payment  of  his  debts  and  legacies  ;  but  the 
copyhold  not  being  furrendered  to  the  ufe 
of  his  will,  one  of  the  younger  fons  refolved 
to  take  advantage  of  it,  and  fo  brought  his 
bill  to  have  his  entire  legacy  out  of  the  per- 
fonal eftate,  which  would  in  a  great  meafu re- 
have  fruftrated  the  provifion  for  the  younger 
children  •,  but  the  court  would  not  decree  him 
his  legacy  unlefs  he  would  furrender  his  right 
in  the  copyhold,  and  agree  to  have  it  char- 
ged according  to  the  will*  which'  he  accor- 
dingly agreed  to.  For  the  copyhold  being 
part  of  the  fund,  and  he  confenting  to  make 
it  liable,  it  muft  go  in  average  with  the  reft 
of  the  affets :  but  if  he  had  not  confen  ted* 
it  feems  a  court  of  equity  would  have  made 
it  good  as  a  defective  conveyance,  if  the 
perfonal  eftate  had  fallen  fhort  to  anfwerj 
and  if  the  perfonal  eftate  had  been  juft  fuf- 
ficient,  the  daughter  muft  have  taken  as  much 
out  of   it,  -as  was  to  the  value  of  the  copy- 

Z  2  hold, 
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hold,  and   then  the  male  children  would  have 
taken  the  copyhold  as  part  of  their  fhares. 

A  man  by  his  will  devifes  his  lands  of  in- 
heritance to    his  heir  at  law,    who   was  his 
brother,  in  fee,  and  then  devifes  ten  pounds 
to  A*  to  be  paid  by  his  executor  within  five 
years  next  after  his  deceafe,  and  two  hundred 
pounds  to  B.  to  be  paid  by  his  executor  with- 
in five  years  next  after  his  deceafe,  and  then 
appoints  his  heir  at  law  his  fole  executor,  de- 
firing  him  to   fee  his   will  performed  accor- 
ding to  the  trufl  and  confidence  he  repofed  in 
him.     The  perfonal  eflate  falling  fhort  to  an- 
iwer   the  legacies,  the  queftion  was  whether 
they  fhould  be  charged   on  the  real   eflate; 
and  decreed  they  mould,  becaufe  it  appears 
plainly  on  the  face  of  the  will,  that  the  tefla- 
tor  intended  the  lands  fhould  be  charged  by 
devifing  them  to  his  heir,  and  by  defiring  him 
to  fee  his  will  performed. 
Attorney  Ge-     *  Wherever  any  thing  is  given  to  a  charity, 
m^EcTa"  anc*   no  cnaricy  appointed,  or   if  the  charity 
96!  p.  9.        which  is  appointed  be  fuperflitious,  there  the 
Vem.  248.     king  appoints,  and  in  a  cafe  of  a  fuperflitious 
2  Vem.  105.  ufe  the  appointment  mail  be  to  a  charitable 
tbf  0If C  a"  u^e  ~f~  tfufdeni  generis.     Tenant   in   tail    may 
84  no.        difpofe  of  a  charity  out  of  his  lands  without 
fine  or  recovery,  or  even  by  will  by  virtue  of 
the  conftruction  that  has  been  made  on   the 
43  Eliz.  c.  4.      But  if  a  man  difpofes  of    a 
charity -by  will,  and  fuch  will  wants  the   ne- 
ceffary  circumftances  required  by  the   flatute 

*  See  flat,  9  Geo.  2.  c.  36.  concerning  devifes  to  cha- 
ritable afes".  \  Of  the  fame  nature, 

of 
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of  frauds  and  perjuries,  it  fhall  not  operate 
as  an  appointment.     Gilb.  Eq.  Rep.  44. 

If  a  nuncupative  bequeft  not  reduced  into  Jones  v. 
writing  according  to  the  ftatute,  be  confefTed  Nabbe,  Eq. 
in  the  anfwer  of  the  executor,  it  fhall  be  P^d^M04;^3* 
out  of  his   *  refiduum*   becaufe  in  fuch   cafe  ,  *6>'  q*  ep* 
there  is  no  danger  of  perjury.  - 

Twenty  pounds  is  devifed  to  a  boy  to  bind  Barlow  v. 
him  apprentice,  and  he  dies  before  he  is  bound,  Grant,  Vern. 
his  adminiftrator   or  executor  fhall  have  it^255- 
becaufe  the  fum  is  actually  devifed  to  him,  2  Freem' 8^ 
and  the  act  of  God  fhall  not  take  it  out  of 
him. 

If  there  be  an  executor  in  truft  for  infants 
who  is  impowered  to  lay  out  the  perfonal 
cftate  in  fuch  manner  as  he  fhall  think  moft 
for  their  advantage,  and  accordingly  he  places 
out  one  hundred  pounds  of  the  faid  perfonal 
cftate  in  the  hands  of  a  perfon  who  is  allowed 
to  be  good  fecurity  for  fuch   a  ftim  at  the 
time  of  lending,  and  takes  his  bond  for  the  Ten7 v- Ter° 
money,  and  the  borrower  proves  afterwards^*  Gllb*  E^* 
infolvent,  the   executor  fhall  anfwer  for  thep^^'    * 
fum  lent,  being  lent  without  the  decree  of  the 
Court.     This  is  the  prefent  doctrine,  becaufe 
the  court  is   reckoned   to   be  the   univerfal 
guardian  of  infants,    and  the  money   is  put 
out  without  confulting  with  their  *f*  curator. 

But  quere  whether  this  fhould  not  take  an- 
other turn,  left  perfons  fhould  be  difcoura- 
ged  from  being  executors  or  truftees  for  in- 
fants -,  viz.  if  the  fum  put  out  be  put  out 
with  common  prudence,  and  as  carefully  as 
the  executor  or  truftee  would  put  out  his  own 

*  Rejidue.  -J-  Guardian. 
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money,  and  without  any  premium  to  arife  to 
flich  executor  or  truftee,  or  if  the  fum  be 
fo  frnall  that  they  could  not  apply  to  the 
court  without  fwallowing  up  the  greateft  part 
of  it,  that  there  it  fhall  be  allowed  in  account 
to  the  executor  or  truftee  in  cafe  of  infolvency ; 
but  if  the  executor  or  truftee  fail  in  any  of 
thofe  circumftances,  then  they  themfelves  run 
the  hazard  of  the  money  if  it  be  loft. 

If  an  executor  or  truftee  lays  out  the  money 
at  intereft,  he  fhall  have  the  benefit  of  it,  be- 
caufe  he  runs  the  rifk,  if  he  were  folvent  at . 
the  time  of  lending,  but  if  he  were  infolvent, 
then  the  ceftuique  truft  fhall  have  it,  becaufe  he 
was  to  bear  the  lofs.  Bromfield  v.  Wytherley, 
Eq.  Abr.  239.  p.  24.  398.  p.  y.  Pre.  Chan. 

505- 
Donatio  caufa     If  there  be  a  *  donatio  caufa  mortis,  which 
Mortis.  js  a  gj^  _j-  jn  prajenf^  t0  take  effect  after  the 

PnTch  ^0q' donor's  death,  if  the  donor  dies,  the    donee 

2  Eq.  Abr.     has  the  intereft  ;    but  if  the  donee  dies  before 

573.  p.  2.      the  donor,  it  reverts  to  the  donor.    But  if  fuch 

donation  be  of  money,  and  there  be  a  written 

will  made  fubfequent  to  fuch  donation,  which 

gives  the  fame  or  a  greater  fum,  it  will  go  in 

fatisfaction  of  fuch  gift. 

Bird  v.  Hop-       If  a  merchant  gives  feveral  legacies  to  his 

per,  Pre.  Ch,  children,  and  afterwards  finding  his  eftate  to 

r9  •  fall   mort,  deducts  feveral  fums  out  of   his 

younger  children's  legacies,  without  touching 

the    eldeft    fon's:     the   entry   in    his  books 

which  makes  the  eldeft  fon  debtor  for  fuch 

fums  wherewith  he  was  fet  out  in  trade  fhall 

not  be  deducted  out  of  his  legacy,  for  fuch 

?  Gift  by  reafon  of  death.         f  Immediately. 

entries 
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entries  were  made  in  the  merchant's  books 
that  he  might  take  a  furvey  of  his  whole 
eftate,  and  not  to  make  deductions  or  alter 
difpofitions  to  his  children. 

If  an  executor  pays  a  legacy,  and  the  aflets 
fall  fhort,  the  legatees  mall  refund,  becaufe 
fuch  legatee  has  more  than  his  fhare  of  the 
aiTets  in  proportion  to  his  legacy. 

So  if   an  executor  after   the  death   of  his  Rogers,  v. 
teftator  waftes  part  of  the  affets,  the  deficiency  Bamfield, 
fhall  fall   upon  the  whole,    and  the  legatees  p.ep*hTemJ> 
muft  abate  in  proportion ;     for    it  was  the  q™V€S y*  °* 
teftator  who  appointed   fuch   an   unjuft  and  Banfon,  Ch, 
improvident   truftee,    and   fo   the   deficiency  Caf.  148. 
happened  by  the  means  of  the  teftator,  and 
therefore  it  muft  be  fuppofed  the  defign  of  the 
teftator  was,    that  fuch  deficiency  fhould  fall    " 
in  proportion  to  the  legacies  given. 

But  if  one  of  the  legatees  recover  his  whole 
legacy  before  the  wafte  committed,  the  whole 
lofs  occafioned  by  the  deficiency  fhall  fall  on 
the  other  legatees,  becaufe  it  was  their  own 
default  that  they  did  not  likewife  recover  their 
legacies  in  time. 

If  a  man  marries  a  woman  who  has  feveral 
debts  owing  to  her,  and  makes  a  fettlement 
in  proportion  to  fuch  debts,  and  dies  indebt- 
ed to  others  before  he  had  collected  in  his 
wife's  debts,  it  feems  that  if  the  fettlement 
be  made  in  confideration  of  the  marriage  only, 
the  law  of  furvivorfhip  (hall  take  place  in  re- 
lation to  the  debts  due  to  the  wife ;  becaufe 
by  the  law  they  are  after  the  death  of  the 
hufband  no  part  of  his  perfonal  eftate ;  but  if 
the  marriage  fettlement  was  in  confideration 
of  fuch  debts,  or  if  fuch  debts  were  afligried 

Z4  by 
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by  the  fettlement,  then  it  feems  they  become 
part  of  the  hufband's  perfonal  eftate,  and 
fhall  not  upon  his  death  furvive  to  his  wife, 
becaufe  he  became  a  purchafer  of  them  by 
his  fettlement,  and  therefore  the  property  of 
them  is  altered  in  a  court  of  equity,  and  they 
are  no  longer  debts  due  to  the  wife.  Lifter 
v.  Lifter,  2  Freem.  10.  Eq.  Abr.  6.  p.  9.  Rep. 
Temp.   Finch  285.  2  Vern.  68. 

Nuncupative  tt  a  man  makes  ^s  will3  and  a  perfon 
wilh  takes  the  legacies   from  the    mouth   of  the 

Pringe  v.  teftator,  with  oply  initial  letters  for  the  names 
Fringe,  0f  the  legatees,  thefe  will  not  be   good    be- 

$  Vern.  99.  qUefts  as  on  a  will  in  writing,  and  therefore 
unlefs  the  folemnities  required  by  the  ftatute 
of  frauds  and  perjuries  to  make  a  noncupa- 
tive  will  be  obferved,  they  are  void  -y  becaufe 
the  bequefts  cannot  be  made  out  but  by  the 
parol  depofitions  of  the  witneffes  ;  for  as  it 
is  not  fubftantive  in  the  writing  it  is  unintel- 
ligible, and  therefore  fuch  a  will  is  not  a  writ- 
ten will,  but  a  nuncupative  will  only  ;  and  by 
confequence  without  the  circumftances  re- 
quired by  the  ftatute  to  a  nuncupative  wilJ^ 
it  is  void. 
Paraphernalia.  The  paraphernalia  of  the  Wife  fhall  not  go 
in  exoneration  of  a  debt  affecting  the  heir-, 
for  it  is  the  neceffary  apparel  of  the  wife, 
which  the  law  gives  her,  and  there  is  no 
equity  in  fuch  cafe  to  alter  the  law  in  eafe  of 
the  heir.     Middle  ton  v.  Middle  t  on  >  Chan.  Rep. 

377- 
Separate  If  a  feparate  maintenance  be  made  before 

maintenance,  marriage,  or  in  purfuance  of  articles  entered 
P^f  *ak"  *nt0  before  marriage,  whatever  is  bought  by 
q^'p^iS     ftw  feparate  maintenance  money,  as  alfo  all 

the 
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the  money  itfelf  placed  at  intereft,  or  in  the 
hands  of  the  wife,  will  be  protected  in  a  court 
of  equity  from  the  creditors  of  the  hufband. 
But  the  wife  mult  prove  that  the  money  it- 
felf was  raifed  out  of  the  feparate  maintenance, 
and  that  the  goods  were  likewife  bought  with 
fuch  money ;  otherwife  according  to  the  law, 
all  that  is  the  wife's  belongs  to  the  hufband. 
Will/on  v.  Pack,  Pre.  Cb.  295,  297.  2  Eq.  Ahr. 
155.  p.  2. 

Where  there 'is  a  truft  of  a  term  affigned  to  Ratcliffe  v. 
protect  an  inheritance,  a  court  of  equity  will  Graves,  Eq. 
always  govern  that  truft,  fo  as  to  carry  it  to        93* '   ' 
him  that  has  the  inheritance,  unlefs  the  per-  Vem.  196. 
fon  who  has  both  the  trull  and  inheritance  by  2Ch.Caf.152. 
particular  words  or  expreffion  in  his  will  doesCnaPman  v« 
alter  or  change  it.     If  he  does,  fince  he  hasBond'E*Abr* 
the  dominion  both  of  the  truft  and  inheritance,  vern.  188. 
he  may  difannex  it.     For  as  he  might  carve 
a  term  out  of  his  inheritance,  and  devife  fuch 
term  to  any  purpofe,  as  to  legatees,  or  for  the 
payment  of  debts,  or  the  like,    fo   he  may 
difpofe  of  the  truft  of  this  term,  which  was 
originally  carved  out  of  the  inheritance  to  theTyffinv.  Tyf- 
like  purpofes  ;  but  if  he  does  not,  the  truft  of  fin,  Eq.  Abr. 
the  term  always  goes  along  with  the  inheri-24IP-I-274' 
tance  to  whomfoever  it  defcends,  becaufe  thisp< J;*  c  f 
term  was  originally  affigned    only   to  protect--     '         "' 
the  inheritance  from  mean  incumbrances,  andvem.  1. 
therefore  the  court  of  equity  has  no  power  to2  Eq-  Abr. 
make  ufe  of  the  term  to  any  other  purpofe,  275»  P  2- 
or  to  difannex  it  from  the  inheritance  to  which 
it  was  annexed  by  the  confent  of  all  parties, 
who  had  the  dominion  over   it.      Bladen  v.  fjarcj,  ,$gt 
Lord  Pembroke,    2  Vern.  52.    Nelf.  Qh.  Rep.  2  Vem.  5 20. 
164.  Pre.  Ch.  253. 

And 
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And  therefore   where  a  man  purchafed  an 
eftate,  and  affigned  a  term  to  protect  the  in- 
heritance,   and    died,  leaving  a  Ton  by    one 
venter,  and  daughters  by  another  venter,  and 
the  Ton  entered  and  died  without  iffue,  and  a 
remote  collateral  relation  who  was  heir  at  law 
to  the  fon,  brought  his  ejectment  for  the  re- 
covery  of    the    inheritance,    and  came  into 
chancery,  and  defired  that  the  temporary  bar 
of  thofe  terms  fhould  be  removed  out  of  the 
way.      It    was    thought   in   fo   hard  a  cafe, 
where  there  were  immediate  defendants  from 
the  purchafer,    that  the^  term  mould  be  re- 
moved.    For  though  it  was  argued,  that   a 
court  of  equity  mould  not  aflift,  but  leave  the 
heir  to  recover  at  law  as  he  could,  and  that 
equity  was  to   ftand  neuter  where   a  remote 
heir  came  in  to  drip  the  children  of  the  pur- 
chafer of  the  inheritance  ;    yet,    when  they 
confidered  on  the  other  fide,  that  if  fuch  re- 
folutions  mould  take  place,  that  all  the  rules 
of  defcent  would  be  in  the  bread  of  the  chan- 
cellor, fince  he  could  let  loofe  or  chain  down 
thofe   terms  as  he  pleafed,  and  that    would 
make  a  different    rule  of   property  in  equity 
from  that  of  the  law  of  the  land :  they  held, 
that  thefe  terms  ought  in  no  cafe  to  be  fet  up 
where  the  difpute  at  law  was,  who  was  heir  ; 
for  the  truft   of  the  term  is  for  the   heir,  and 
therefore  fuch  terms  ought  not  to  be  militant 
,  againft  him  ;    and   by  confequence,  the  court 
of  equity,  if  it  let  the  term  loofe  againft  the 
heir,  would  act  contrary  to  the  defign  of  that 
truft,  which  was  originally  created  for  the  de- 
fence of  the  heir,  and  therefore  in  fuch  dif- 
putes  the  term  muft  always  be  fet  afide,  tho* 
i  the" 
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the  queftion  fhould  be  upon  a  law  of  defcents, 
which  the  court  might  not  think  in  itfelf  reafon- 
able.  And  in  this  cafe  the  perfon  who  makes 
himfelf  heir,  according  to  the  courfe  of  de- 
scents, is  in  titled  to  have  the  term  afllgned  to 
him  in  a.  court  of  equity. 

But  if  a  man  purchafes  an  inheritance  in  the 
name  of  truftees,  and  takes  a  mortgaged  term 
carved  out  of  fuch  inheritance  in  his  own  name, 
in  order  to  proteft  the  inheritance,  fuch  term 
will  be  liable  to  the  payment  of  his  debts  as 
well  as  his  other  chatties;  becaufe  the  legal 
intereft  of  fuch  term  being  in  him,  it  goes  as 
a  chattle  to  his  executors  or  adminiftrators  in 
the  fame  courfe  with  his  other  chatties,  and 
therefore  fmce  the  law  will  take  hold  of  it  for 
the  payment  of  debts,  or  the  performance  of 
the  teftator's  will,  a  court  of  equity  will  not 
interpofe  to  hinder  it,  for  tho'  the  truft  crea- 
ted at  the  time  when  it  was  afligned,  an- 
nexed it  to  the  inheritance  of  the  truftee,  yet 
it  did  not  take  the  legal  interefif  out  of  the 
owner,  and  therefore  it  remains  as  a  chattle  in 
him, 
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Page  177 

,  of  a  fuit  when  upon 

an  injunction,  198 
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pleaded,  56 

Account  where  a  perfon  enters 
into  an  unliquidated  one, 
with  notice  of  the  demands 
of  others,  he  (hall  be  liable, 

315 

Act  does  not  bind  an  infant, 

unlefs  it  be   for   his  bene- 
fit, 161 

Action  chofe  in,  not  afKgnable 
at  law,  as  iniquity,       173 

AcTionis  Libellus,  what,      23 

Ad  allegandum  in  jure,  what, 

121 

Adminiftrators  not  barred  by 
outlawry,  54 
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over    of     plaintiff's 

caufe,   158.  where  it  can- 
not, 159 
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Page  28,  38 
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necef- 


The      T    A    B    L    E. 


neceflary  on  motion  to  dif- 
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fary,  219 
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Agent  when  fervice  of  fub- 
pccna  on  defendants  is  good, 
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fect, purchafers,  299 

Agreements  made  rules  of 
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ftatute  of  frauds,  239 
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them  decreed,    where  one 
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the  other,  240 
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■  marriage  ones,  Page  24S 

Agreement  when  plaintiff  (hall 

have  execution  of  it,      241 

■     '         fraudulent,  equity  will 
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at  law,  243 
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heir  of  the  hufband,      244 
parol  one  not  admit- 
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243 
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on  marriage  who  fhall  have 
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bill  neceflary,  25 1 

of  hufband    to    pay 


feparate    maintenance,-    or 

alimony  decreed,  258 

Alimony  decreed,  258 

Amended  bill  and  original  all 

one,  108 

—  how  to  be  drawn,  ioET 
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concerning  it,  26,  65 
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may  be,  49 
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7° 
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Amy  prochein  not  barred  by 
outlawry,  Page  54 

Anceftor,  when  a  decree  ob- 
tained againft  him  cannot 
be  carried  into  execution 
againft  the  heir,  180.  where 
the  heir  cannot  controvert 
it,  181 

Ancient  demefne  lands,         5 

—— —  baronage  the  power  of 
•  judicature  referved  to  them, 

1  ■  circuit  round  the  court 

was  ten  miles,  89 

■■  lights   flopping  them 
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Anfwer,  defendant  had  eight 
days  after  appearance  to  put 
it  in,  31 

defendant  cannot  have 

a  commiffion  to  take  it  in 
the  country  when  ferved 
with  procefs  in  town,  tho' 
he  lives  altogether  in  the 
country,  43 

■■  when    it   ftands    for 

truth  45 

replication,  alone   no 


litis  contejiatio  of  it  unlefs, 

&v.  ;  45 

not  coming  in,  in  four 


days  after  defendant  has  ap- 
peared on  an  attachment 
with  the  regifter,  he  will 
ftand  committed  on  mo- 
tion, 84 
-  being  deemed   inef- 


ficient, defendant  muft  an- 
fwer in  eight  days,  89 
— — —  when  to  be  put   in, 
in  eight  days,  89 


Anfwer,  form  of  it  in  the  civil 
law,  Page  90 

how  many  commif- 

fions  defendant  may  have, 

92 
what    time    plaintiff 


hath  to  except  to  defendant's, 
95.  it  is  done  by  motion,  95. 
what  time  to  anfwer  plain- 
tiff's exceptions,  95 

exceptions  to  it,  their 

origine,  96 

if  put  in  in  vacation 


time,  exceptions  to  it  muft 
be  filed  in  vacation  time 
too;  if  in  term  time,  in 
term  time,  96 

three  inefficient  an- 


fwers  incur  a  commitment, 
by  the  civil  law,  97 

inefficient   one  in  a 


town  caufe  is  40  s.  cofts,  in 
a  country  one  50  s.  roi 
when  reported   Effi- 


cient, plaintiff  muft  pav  like 
cofts  defendant  would,  in 
cafe  anfwer  was  reported 
fufficient,  103 

if  reported  inefficient 


in  one  fingle  exception,  de- 
fendant muft  eitheranfwer, 
or  except  to  mafter's  re- 
port, 104. 
what  to  be  taken  as 


of  the  fucceedingterm,  107 
before  it  comes  in,  bill 


may   be  amended   without 

cofts,  107 

'  all  the  defendants  muft 

come     in    before   plaintiff 

can  proceed^         in,  113 

Anfwer 
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Anfwer,  conteftation  of  it,  is 
the  replication,     Page  113 

* —  muft  be  figned  by  fix 

clerk,  before  it  can  be  read, 

infant  may    put    in 


a  new  one  fix  months  after 
he  comes  of  age,  to  a  decree 
made  during  his  minority, 
160.  and  why,  161 

-  feme  covert  may  put 


in  a  new  one,  and  make  a 
new  defence,  to  a  bill  filed 
againft  her,  and  her  hufband 
after  his  death,  his  claim 
arifing  merely  from  his 
wife's  title,  16 1 

not  requifite  to  a  bill 

of  revivor,  173 

when  it  cannot  be  re- 


ferred for  not  being  fuffi- 
cienr,  180 

when  come  in,   how 


injunction     is     diflblved, 

196 

Appeal  from  the  chancery  to 
the  lords,  is  upon  a  paper 
petition,  190 

Appearance  of  defendant  obli- 
ges him  to  anfwer  as  many 
bills  of  the  fame  plaintiff  as 
he  (hall  file,  both  by  our 
and  the  canon  law,  27 

to  a  citation,  when  it 

muft  be,  29 

■  to  a  common  fubpos- 

na,  and  one  returnable  im- 
mediately, when,  29 

when    to   be  by   the 

old  civil  law,  29 


day  of  what, 


3° 


Appearance  to  be  in  four  days> 
after  the  return  of  the  writ, 

Page  31 
■     ■  eight  days  after  to  an- 
fwer, 3 1 

— when    to    be     to   a 

fubpoena returnable  immedi- 
ately, or  on  a  common  re- 
turn    in    the     exchequer, 

— defendant's  before  the 


fecond  decree,    made  him 
liable  to  a  fine,  33 

>  neglect  of  it  on  being 

ferved   with  a  fubpoena,  a 
contempt,  34 

not  neceflary  to  an  irre- 


gular fubpoena — to  enforce 
the  defendant's,  a  fubpoena 
or  a  copy  of  it  muft  be  left 
with  him,  40.  Note,  leaving 
copy  of  fubpcena  with  defen- 
dant,  muft  be  under/food  of 
the  exchequer  practice  onfy9 
not  chancery. 

with  regifter   and  fix 


clerk,  their  difference,     83 
» —  being  entered  on  at- 
tachment,   and    defendant 
don't   anfwer  in  four  days, 
he  will  ftand  committed  on 
motion,  84 
Appointment   of    mafters   in 
chancery,  19 

of  commiflioners   to 

examine  witneffes,   when, 

118 
Arguing  exceptions,  what  al- 
lowed thereon,  169 
Arms,  ferjeant  at,  18 
Arreft  in  court  difcharged,  203 

Arreft 
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Articles,  marriage  ones,  diffe- 
rence between  fet  dements 
thereon  before  and  after  mar- 
riage, Page  237 

■■   ■  not  figned,  and  no  co- 

venant to  pay,  equity  will  not 
execute,  242 

■  when  to  be  fpecifically 

executed,  245 

where   marriage    ones 


are  not  executed,  the  ifiue 
may  convey  on  valuable  con- 
futation, 249 
marriage,  where  not  to 


be  executed,  tho*  minutes  of 
them  reduced  to  writing,  256 

■■  what  is  a  fatisfaction  of 

them,  327 

AfTets  mull  be  fet  forth  in  fpecie 
by  the  executors,  if  the  court 
thinks  proper,  179 

■  not  to  be  difcovered  to 

ftrangers,  179 

■>  maihalled    for  legatees 

in  the  fame  manner  as  for 
fimple  contract  creditors,  307 
not  at  all  for  volunteers,  308 
in  favour  of  heirs,  308,  309 
perfonal,     liable     to    a 


Attachment made  uk  of, Page  1& 

.  when  it  ifliies,  31,  34, 

70,  191 
! with  proclamation,  35, 

71 
again  ft  peers  condem- 
ned   in     Queen     Elizabeth's 
time,  66 

has  two  returns,        70 

not  returning  it  makes 


bond  paid  by  the  heir  before 
judgment.  3C9 

• how  far  creditors  may 

follow  them,  319 

■  failing,  legatee  muft  re- 

fund, <       331 

Affignee  of  a  perfon  making  a 
defective  conveyance,  how 
far  he  (hall  be  obliged  to 
make  it  good,  228 

Affignment  of  a  leafe  when 
fraudulent,  296 

% 


fherifFs  liable  to  an  amercia- 
ment, 7  o 

obfervations  on  it,    72 

door  cannot   be  broke 


open  to  execute  it,  and  why, 

74 
and  capias,  their  diffe- 
rence, 82 

its  form,  82 

iiTues  upon  refufing  to 

pay  cods  on  being  ferved  with 
the  fubpoena,  which  are  al- 
wavs  made  payable  to  the 
perfon  who  ferves  it,  10 2 
cofts  of  one  not  execu- 
ted, 102 
iiTues  upon  witnefTes  not 


appearing  on  fubpeena  upon 
a  commiffion,  129 

for    the     non-perfor- 


mance of  a  decree  not  bail- 
able, 191 

i flues  upon  the  breach 

of  an  injunction,  199 
iiTues  againft  an  infant 


for  not  appearing,   if  not  a 
peer  of  the  realm,  205 

for  fpeaking  opprobri- 


ous language  of  thecourr,2i2. 
for  abufing  a  perfon  ferving 
the  procefs  of  the  court,  212 
A  a  At- 
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Attorney  at  law,  when  fervice 
of  fubpcena  on  defendants 
will  be  good,  Page  21 4 

-  -  ■  or   counfel,   notice   to 

;  them  will   affect  purchafers, 

299 

Attornment,  motion  for  it,   80 


B 


B. 


A  G   petty,    what  makes 


it, 


14 


Bail,  the  defendant  to  give  bail 
three  days  after  the  libel  came 


in, 


22 


~  not  allowable  on  an  at- 


tachment for  the  not  perfor- 
ming a  decree,  191 

Bankrupts  and  ideots  are  an  ex- 
ception to  the  general  rule 
in   regard  to  the  great  feal, 

167 

Bargains  made  with  heirs,    291 

Baronage  ancient,  the  power  of 
judicature  referved  to  them,  8 

Baron  and  feme,  in  a  fuit  a- 
gainft  them,  if  baron  dies, 
plaintiff  muft  revive,        175 

»  when  he  need  not  re- 

vive, 175 

articles  to  fell  his  wife's 


lands  to  B.  B.  may  file  his 
bill  againft  him,  and  his  wife 
if  (he  confents,for  execution, 
but  not  againft  the  baron 
only,  245 

and  wife's  father  agree 


to  fettle  each  1500  /.  on  the 
marriage,  remainder  to  the 
baron's  right  heirs,  who  dies 
without  iiTue,  who  {hall  have 
the  money,  246.   other  wife 


where  the  wife  is  admini- 
ftratrix,  and  the  covenant 
for  her  benefit,        Page  246 

Baron,  after  his  death  when  his 
brother  mall  have  the  portion, 

247 

when  his  debts  mall  be 

paid  out  of  his  wife's  feparate 
maintenance,  253 

if  he  creates  a  term  to 

difappoint  dower  without  no- 
tice to  the  wife,  it  is  fraudu- 
lent, 256 
and  feme's  interefts  go- 


verned by  fame  rules  as   at 
law,  276 

may  'difpofe  of  all  his 


wife's   real  chatties,  except, 
£sV.  276,  277 

-  fecond  mail  have  a  term 


fettled  on  his  wife  on  her  firft 

279 
may  difpofe  of  a  reful- 


marnage, 


ting  truft  of  a  term  in  his 
wife,  and  good, 


281 
cannot  be  affected  by 
his  wife's  conveyance  of  her 
own  eftate  before  marriage, 
unlefs  privy  thereto,  292, 
-  mail  have  a  legacy  left 


to  his  wifetho'  feparated  from, 
him,  unlefs,  &c.  332 

and  feme  accounted  as 

one  perfon,  333 

* where  anfwerable   for 


the    wife's    devqftavit,    and 

where  not,  335 

Barones   majores,    and   minores^ 

their  diftinction,  4 

Benefit  only  binds  the  act  of -an 

infant,  161 

Barons 
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Barons  wars,  3.  break  the 
power  of  the  jufticier  into 
feveral  courts,  Page  8 

Baronies,  5 

Bill,  ours  the  fame  as  the  cano- 
nifts  libel,  44 

•■■  crofs,  fame  ascanonifts 

reconvention  46 

■  none  after  publication, 

47 
— —  of  interpleader,   its  ufe 

and  effect,  47 

■  how  to  proceed  there- 
on, 48 

-'  muft  be  before  decree, 

■  muft  be  difmiffed  where 


the  tertius  inteweniens  is  made 
defendant,  48 

.■  adfeclam,  when  it  may 

be  amended  49 

■  when  affidavit  necef- 
fary  to  be  annexed  to  it,    5 1 

>  when  unnecelTary,   52 

■  ■  when  it  may  be  demur- 
red to,  53 

1 relief  of,  when  it  may 

be  demurred  to,  5 1 

■  when  not,  63 

■  originally  what,        64 
i •  of  revivor,   when  pro- 


per, 


87 
facls  in  it   muft  be  the 

ground  of  the  interrogatories, 

— *—  the  court  anciently  pe 
rufed  it,  91 

tenor  of  it  going  with 


the  commiflion  taken  away, 

92 
■  when  it  may  be  amend- 
ed without  cofts,  107 


Bill    original,     and     amended, 

all  one,  Page  1 08 
amended,    how   to  be 

drawn,  108 

—  fupplemental,      when 

and  how  obtained,  108 
feldom  refufed  in- mat* 

ters  of  account,  109 

■  when  it  will  be  difmif- 

fed  for  want' of  profecution, 


no,  113,  114,  152. 
not, 


cannot 


when 
nr 

be     difmifled 


without  producing  an  affida- 
vit of  the  fervice  of  the  fub- 
poena  to  hear  judgment,  157 
where  plaintiffs  will  be 


difmifTed  with  cofts  for  want 
of  proper  parties  at  the  hear- 

«"&  .  ,    -57 

of  revivor,  who  is,  and 

who  is  not  intitled  to  it,   172 
-original  muft  be  brought 


murrer  to  it, 
new  one 


by  an  aflignee  or  devifee,  175 
— —  of  revivor  requires  no 
anfwer,  173 
what  £ood  caufe  of  de- 

when  to  be 
exhibited,  or  a  revival  at 
feme  plaintiff's  election,    175 

of  revivor,  or  fubpeena 

fcire   facia sy    when    proper, 

177 

— of  revivor,  what  it  muft 

pray  if  .demand  be  perfonal, 

178 

■? — of  revivor  not  for  cofts 

only,  181 

4 difcoverv,    where    not 

allowable,  unlefs,  &c,      182 
A  a  2  Bill 
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Bill  of  review,  when  necefTary,  [ 
1 84.  cannot  be  filed  with- 
out leave  of  the  court,  185. 
parties  will  be  obliged  to  ob- 
ferve  the  terms  impofed  upon 
them  by  the  court,  upon 
leave  being  granted,  Page  185 

^— . of  review,  depofit  therer 

on  how  much,  186.  nothing 
can  be  examined  upon  it  that 
was  in  iflue  in  the  original 
caufe,  186.  no  fecond  bill, 
and  why,  186.  who  is  inti- 
tled  to  the  bill,  186  .where  it 
cannot  be  brought,  j86 

»r-~ when  affidavit  to  it  ne- 

ceiTary?  219 

<* -—-  for  a  fpeciflc  execution 

of  an  agreement  proper  in 
equity,  220,   221 

for    difcovery,     when 


1  m      * 

prayer  of  it  fliall  not  be  gran- 
ted, 182 
-. — res  of  reylew  cannot  pe 
brought  before  deeds  are  de- 
livered up  if  decreed,  and 
why.  187 
— — ■  of  review,  its  office, 
187.  when  affidavit  necef- 
fary  thereto,  187.  generally 
demurred  to,  187 
of  difcovpry,  no  ejec- 


tion therpon, 


201 


m  . . ,  ■  ..;  crofs  one,  whep  it  may 
be  filed,  and  a  perpetual  in- 
junction  thereon?  202 

being  reported  fcanda- 


lous,  full  cofts  allowed,  209 


drawn. 


of  reyivor?  how  to  be 


2JO 


when  fecurity  to   an- 


fwer  cofts  muft  be  given  on 
filing  it,  Page  2 1 3 

Bill,  ours  fame  as  canonifts 
libel.  218 

«-, when  two  diftindl:  ones 

may  be  grounded  on  the  fame 
fubpoena,  ft  18 

interrogatoies  muft  arife 


from  the  fa&s  in  the  body  of 
it,  218 

if  merely  for  damages, 


the  remedy  is  at  law,  219. 
but  if  any  fraud  appears,  it 
will  be  retained,  219 

will  be  retained,  if  an- 


fwered  when  it  ought  to  have 
been  demurred  to,  220 

original  one  muft   be 


brought  on  fetting  forth  a 
parol  agreement,  25 1 

Body,  defendant's,  when  taken 
in  execution,  26 

and   label  of  fubpcena 

not  agreeing,  no  good  fervice, 
and  no  contempt  not  to  ap- 
pear to  it,  40 
of  fubpcena  to   be  rer 


ferved  for  the  laft  defendant, 

,,- —  may  be  left  at  dcknr 

dant/s  houfe,  41 

Bond,    its  original    fecurity   is 

only  againft  the  perfon,  buj: 

after  judgment,   againft  the 

eftate,  228 

" g'v?n    t0  pe^orP1  co- 
venants will   be   fpecifically 

decreed,  255 

• — and  covenants  not  ne- 


gotiable, obtained   by  fraud, 
and  afligned  without  notice, 

(hall 
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{hall  not  intitle  the  afftgnee 
to  recover  them,  Page  286 
Bonds,  if  the  obligee  of  one 
amgns  it  over  to  A.  the 
obligor  fhall  not  pay  it  over 
again,  but  the  aflignor  is 
liable  on  his  covenants,  286 
where  a  joint  one  was 


amgned  as  a  collateral  fecuri- 
ty,  and  one  of  the  co-obligors 
had  paid  the  money  by  a  third 
hand  without  a  releafe,  the 
other  co-obligor  fhall  not  pay 
it  over  again,  289,  290. 
otherwife  if  the  bond  was 
amgned  for  value  before  pay- 
ment, and  the  obligor  cannot 
plead  payment  at  law,  289, 
290.  but  if  he  can  plead  pay- 
ment at  law,  amgnee  is  not 
relievable  in  equity,  291 

where  given  as  a  colla- 


Breach  of  injunction   caufe  for 
an  attachment,        Page  199 

«*-  of  a  decree,    procefs 

ought  to  be  (hortened  there* 

on,  and  why,  171 

Breaches  of  Injunctions,        198 

Brevium  offirina9  what,  9 

Burgage  tenure,  6 


c 


teral  fecurity  for  performance 
of  articles,  it  (hall  affect: 
the  lands  no  farther  than  the 
fum  in  the  bond,  tho'  the  ar- 
ticles are  not  complied  with, 

289 
and    fimple    contract 


debts  are  equal,  on  lands  being 
deviled  for  payment  of  them, 

316 
— — 'debts  fu  ejected  to  a  vo- 
luntary devife,  316 
creditor,  where  he  has 


run  away  with  the  perfonal 
eftate,  the  court  will  order 
the  bond  to  be  amgned  to 
truftees  to  fue  the  heir  pro 
tanto  for  the  benefit  of  the 
fimple  contract  creditors,  306 


C. 

ANON  law,  by  it  and 
ours,  defendant's  appear- 
ance obliges  him  to  anfwer 
as  many  bills  of  the  fame 
plaintiff  as  he  fhall  file,  but 
of  no  other,  20 1 

judges  by  it  when  not 

given,  30 

law,    defendant  to  be 

thrice  cited  by  it,  31 

and  civil  law,   revival 


of  proceedings  by  them,  how, 
when,  and    againft    whom, 

*?2 
and  civil  law,  an  in- 


terlocutory fentence  thereby, 

what,  182 

Canonifts  libel,     what   formed 

from,  44 

. — ,.         what  parts  of  our  bill 

anfwer  it,  44 

•— — —  their  reconveniioy  what, 

■    ■   and   civilians    excep- 
tions fame  as  our  pleas         64 

— 1 libel,  our  bill  like  it,  2 1 8 

Capias  and    attachment,    their 

difference,  82 

Caveat  neceflary  on  re-hearing, 

163 

Caufe,  how  rcftored  again  into 

Aa^i  the 
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the  paper,  Page  159 

Caufe,  adjournment  of  it  over, 

158.  where  not,  159 
where  it  mall  be  ftruck 

out  of  the  paper,  162 

■  ■       —  cannot   be   revived  in 

part,  174 

— ■  crofs  ones,  how  revi- 
ved, 174 

of  a  party  in  contempt 

cannot  be  heard  till  he  has 
cleared  it,  216 

when    to  be  fet  down 

for  hearing,  150 

Certificate  and  affidavit,  what 
necefTary  to  make  an  order 
abfolute  on  2  decree  «//?,  156 

Chancery  had  originally  a  four 
fold  ufe,  9.  its  fecond  office, 
II.  third,  13 

1 — perfons  drawn    into  it 

by  falfe  fuggeftions,  recove- 
red damages,  17 

— —  matters  in,  why  ap- 
pointed, 19 

■  —  when  it  firft  ufed   the 


fubpcena,  37 

range  of   it    for  fub- 


pcena's  returnable  immediate- 
ly, not  fo  great  as  that  of  the 
Exchequer,  and  why,       43 
— — —  never  adjourns,       129 
no   fentence  definitrve 


there  till  figned  and  inrolled, 

183 

appeal  from   it  to  the 


lords  is  upon  a  paper  petition, 

190 

— ——  what     cofts     allowed 

there,  206 

"  will  oblige  the  iflue  in 


tail  to  dock  the  intail  after 

the  death  of  the  tenant  for 

life,  Page  223 

Charges  of  a  fubpcena,  40 

of  witneiTes,  118 

Charity,  where  any  thing  is 
given  to  one,  and  none  ap- 
pointed, or  a  fuperftitious 
one,  the  king  appoints,   340 

conftruclion  of  43  EI. 

in  favour  of  it,  340 

Charter,  great  one  confirmed, 

4 
Chofe  in  a&ion  not  affignable  at 

law  as  in  equity,  173 

Chriftmas  occafioned  one  of  the 

vacations,  38 

Circuit,  the  ancient  one  round 

the  court  was  ten  miles,  89 
Circum fiances     of    the     cafe, 

ground  work  of  decrees,  164 
Citations  made  ufe   of  among 

the  Romans,  20 
twofold,  verbal,  or  by 

meflenger,  21 
error  in  the  chriftian  or 

furname  fatal,  27 
may  be  returnable  on 

an  holiday,  28 
may  be    ferved   on  a 

Sunday ,  29,  in  notes, 
may  be  ferved  at  de- 
fendant's   houfe  as  well    as 

perfonally,  29 
what    time   defendant 

has  to  appear  to  it.  29 
no  real    one    in  civil 

caufes  among  the  canonifts, 

33 
■■»•■   real,  what  they  are,  35 


Civil 
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Civil  old  law,  when  to  appear 

by  it,  Page  29 

Civil  law,  form  of  anfwer  in  it,90 

■  '    — •  replication  in  it,  what, 

108 

Clerk  of  the  crown,  what  writs 

are  made  out  by  him,  9 

■  '  of    the    hanaper,     his 
duty,  10 

• *  in  court,  where  fervice 

of  fubpcenaon  him  good,  41 

■  in  court  committed  for 
mifbehaviour,  1 43 

fix,    anfwer    muft   be 


figned  by  him,  before  it  can 
be  read,  155 
in  court  muft  be  ferved 


with  order  of  revival,       178 
in  court,  when  the  fer- 


vice of  a  fubpcena  on  him, 
without  the  ufual  affidavit, 
will  be  good,  214 

in  court's  houfe,  notices 


of  motion  left  there  not  good 
fervice  of  them,  99 

or   folicitor,     if  com- 


mitted for  male  practice, 
what  he  muft  do  in  order  to 
be  difcharged,  201 

Client  cannot  be  ordered  to 
pay  his  folicitor's  bill,  tho' 
taxed,  but  muft  take  his  re- 
medy at  law,  207.  unlefs 
taxed  on  the  client's  appli- 
cation, 207 

Code,  what  new  regulations 
were  brought  in  by  it,       88 

Commifllon  of    rebellion,    18, 

73>  77>  79 

"'  ■'■■  ■     to  take  an    anfwer   in 


the  country,  not  to  be  gran* 


ted  to  the  party,  who  is  fer- 
ved with  procefs  in  town, 
tho*  he  altogether  refides  in 
the  country,  Page  43 

Commiffion  of  rebellion,  houfes 
may  be  broke  open  to  exe-» 
cute  it,  and  why*  76 

*•  iffues  to  commiffioners, 

and  why,  76 

— why  ferjeant  at  arms  is 

the  next  procefs,  77 

•always  produced  on  mo- 


tion for  ferjeant  at  arms,    97 
to  anfwer,  plea  or  de- 


murrer, cannot  be  returned 
thereon,  93 

plea  of  outlawry   may 

be  put  in  without  one,       93 
what  notice   neceflary 


for  the  execution  of  it,     93 

when  plaintiff  had  one 

ex  parte y  122,  123 

rejoinder  in,    in    four 


days,  how  obtained,         123 
at  the  opening  of   it, 


the  interrogatories  are  to  be 
exhibited,  126 

when  plaintiff  not  in- 


titled  to  the   carriage  of  it, 

127,  130 
when  loft,   and   when 


not,  unlefs,  &c.       129,  130 

words  of  it,  x  30 

when  defendant  is  in- 


titled  to  a  new  one,  and  the 
carriage  of  it,  and  when  not, 

130 
what    affidavit    necef- 


fary  to  obtain  a  new  one,  131 

new  pne  muft  be  at  de- 

A  a  4  fendant's 
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fendant's  cofts,  unlefs,   &c. 

Page  131 

Commiflion,  fourteen  days  no- 
tice muft  be  given  of  exe- 
cuting it,  125,  135 

_ cannot  be  executed   in 

term  time,  unlefs,  £f?r .    1 35 

— duplicate  of   it,   when 

necefTary,  136 

„  when   defendant    may 

fue  out  a  new  one,  and  have 
the  carriage  of  it,  136 

Commiffions,  how  many  de- 
fendant may  have,  on  his 
anfwer  being  infufHcient,  and 
what  cofts  he  muft  pay  on 

each,  92 

,.  ,  within  what  diftance  of 

town  they  iffue,       128,  143 
to   examine  witnefTes, 


method  of  proceeding  there- 
on, 1 34 
_ — duplicates  of  them  fel- 

dom  granted,  135 
when  to  be  made   re- 
turnable, 135 
■  cannot  be  executed,  un- 


lefs one  commuTioner  on  each 

fide  attends,  136 

_ —  duplicates     of     them, 

when  necefTary,  136 

„ — —  new  one,  when  it  may 

be  granted  or  denied,  138 
■  interrogatories   thereon 


muft  be  the  fame  as  on  the 
former,  138 

Commiffioners  to  examine  wit- 
nefTes, when  appointed,  118. 
muft  be  indifferent,  118 

are    not    to   adjourn, 

127' 


Commifnoners,  witnefTes  to  be 
fummoned   by    them,    Page 

129 

muft   acl  purfuant   to 

their  commiflion,  130 

when  and  how   to  be 

examined,  131 

f   ■     —  have  power  to  adjourn, 

I32 
having  proper  authori- 
ty, their  not  having  the  com- 
miflion   before    them,    does 
not  impeach  the  depofitions, 

132 

names,  when  the  court 

will  ftrike  them,  135 

when     plaintiffs   may 

proceed  ex  parte,  136 

order  to   examine  de- 


fendant as  a  witnefs,  muft  be 
produced  before  them,  or  at 
the  examiner's  office,  1 39 
where    they  are  upon 


oath  not  to  divulge  the  de- 
pofitions before  publication, 

141 

Commitment,     abufing     party 

ferving  fubpoena,   incurs   it, 

■  on  decree  in  perfonam, 

86 

of  a  clerk  in  court,  for 

mifbehaviour,  143 

— - —  of  praclifers,  for  tam- 
pering with,  or  fuborning 
witnefTes,  143 

of  a  witnefs,    for  not 


attending  to  be    examined, 

Common  law,   fubpcena  by  it 

was 
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,  was  to  bring  in  a  witnefs  to 
atteft  the  truth,         Page  37 

Commons,  taxation  always 
granted  by  them,  7 

Commune  concilium  regni,  what,  3 

Complaint  to  the  court  muft 
be  made  by  affidavit,  1 28 

Conclufio  caujte,  what,  121 

Condition,  wherever  it  is  bro- 
ken, for  which  a  com- 
penfation  can  be  made,  equi- 
ty will  relieve  againft  the 
forfeiture,  338, 339 

Contemnor,  not  to  be  heard 
till  he  has  cleared  his  con- 
tempt, 102 

Confeffion,  what  deemed  an 
implied  one,  36 

Contempt,  defendant  muft  clear 
it  before  he  can  be  heard,  33 

— -  neglecting  to  appear  on 
a  fubpoena,  one,  34 

'  ■  ■  not  appearing  to  an  ir- 

regular fubpaena,  none,     40 
deprives  a    perfon  of  a 


commiffion  to  anfwer,  unlefs 
on  motion,  and  proper  affi- 
davit, 7 1 
(herifF    cannot    break 


open  doors,  or  enter  freehold, 
to  execute  its  procefs,  and 
why,  75 

in   witnefles    not    ap- 


pearing on  a  fubpoena  upon 
a  commiffion,  for  which  an 
attachment  iiTues,  129 
muft  be  cleared  before 


parties  can  be  heard,  216 
Contejiatio  litis ,  what,  45 

"  what  clofes  it,  1 1 5 

Conteftation   of  the  anfwer  is 

the  replieacicn,  113 


Contefting  the  fuit,what,Prf££22 

Contribution,  how  decreed,  333 

Conveyance,  how  far  the  af- 
fignee  of  a  perfon,  making  a 
defecting  one,  {hall  be  obliged 
to  make  it  good,  228 

where  a  defective  one 

cannot  be  made  good,     730 

Conveyances,  defective  ones,  in 
what  cafes  the  heir  and  heir 
in  tail  fhall  make  them  good, 
221.  when  a  fecond  defective 
one  fhall  be  perfected  by  a 
fon,  222 

•  by    a   woman    before 

marriage,  292 

voluntary  ones,    293. 

where  there  are  two  volun- 
tary ones  the  laft  fhall  take 
place,  287 

Copy  of  fubpoena,  or  the  writ 
itfelf,  muft  be  left  with  de- 
fendant to  enforce  his  appear- 
ance, 40.  Note ;  leaving  copy  of 
fubpoena  with  defendant,  muji 
be  underjlood  of  the  Exchequer 
praclice  only,  not  Chancery, 
Copyhold  eftate,  furrender  of  it 
fupplied   in  equity,   226.  not 
within  the ftatutede  donis,  22& 
Copies   of  interrogatories    not 
allowed,  117 

Corporeal  goods,  when  decreed 
on   fentence  given,  25 

Cofts,   none,  unlefs    the    (ubr 
poena  be  ferved,  39 

when  defendant  is  dif- 

charged  with  them,  68 


—  what  defendant  is  to  pay 
on  each  commiffion,  when  his 
anfwer  is.  inefficient,        92 

Cofts 
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Cofts  on  pleas    being   allowed 

or  over-ruled,  Page  94 

— of  report  before  hearing 

are  15*.  after  25  s.  102 

■■  of  an    inefficient  an- 

fwer  in  a  town  caufe  is  40  s. 

in  a  country  one  50  s.  10  i 
- 1 fubpcena  for  them  mult 

be  ferved  perfonally,  10 1 
not  being  paid  on  fer- 


vice  of  fubpcena  for  them, 
attachment  iflues,  102.  they 
are  always  payable  to  the 
perfon  who  ferves  the  fub- 
pcena, 102 
of  attachment  not  exe- 
cuted, 102 
whenanfwer  is  repor- 


ted fufficient,  plaintiffs  pay 
like  cofts  defendant  would  in 
cafe  anfwer  was  reported  in- 
fuflicient, 103 

when    bill  may  be  a- 

mended  without,  107 

•  muft  be  paid  on  amend 


ment  of  bill,  otherwife  irre- 
gular, 108 
defendant  in  titled    to 


them,  if  fubpcena  to  rejoin 

be  fued  out  before  replication 

filed,  124 

for  a  new  commiflion 


muft  be  paid   by  defendant, 
of  the  day  upon  (hew- 


ing caufe,  why  a  decree  mould 
not  pafs  againft  a  defendant, 
muft  be  paid  by  him  on  being 
taxed,  &c  156 

,     ..  ,  ■  where    plaintiff's    bill 
will   be  difmift   with  them. 


for  want  of  proper  parties  at 

the  hearing,  Page  157 

Cofts  Only,  no  bill  of  revivor 

for  them,  181 

— ■ — —  full  allowed,    on    bill 

being    reported     fcandalous, 

when    fecurity  to  an- 


fwer  them  muft  be  given  on 
filing  bill,  213 

(hall  be  paid  by  prochein 

amy,  204 

if  they  are  directed  to 


be  paid  out  of  a  real  or  truft 
eftate,  the  perfon  is  not  li- 
able, 205 
how  allowed   in  chan- 


cery, 206.  how   in  the  ex- 
chequer,  206 

no   exceptions    to  be 


taken  to    the  taxing  them, 

206 

— —  allowed  on  fcandals  and 


impertinencies,  207 

on  fcandalous  bills,  to 


be  paid   by  the  council  who 

fisned  them,  211 

Counfel  muft  prepare  and  fign 

exceptions. 


166 

to  pay  the  cofts  on  im- 
pertinent bills  out  of  his  own 
pocket,  211 

County  courts,  their  decline,    1 
Covenants   being  perfonal,   the 
covenantee  could  recover  on- 
ly damages  at  law,  but  equity 
decrees  the  thing  itfelf,  235, 

236 

Court,  the  king's  own,  what  it 

confifted  of,  2 

Court 
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Court  of  equity,  when  erected, 

Page  14 

■    ■  day,  fubpoena  muft  be 

returnable  on  one,  28 

. of  exchequer,  its  range 

for  fubpoena  returnable  im- 
mediately, greater  than  the 
chancery,  and  why,  43 

■         —  of  exchequer,  its  range, 

90 

—  anciently  perufed    the 

bill,  9 1 

not  fond  of  expediting 


caufes   to  an   hearing,     and 
why,   133.  when  it  will  do 

it,  *34 

will  oblige  executors  to 


fet  forth  affets  in  fpecie,  if 
requifite,  179 

leave  of  it  neceflary  to 


file  a  bill  of  review,  185. 
will  oblige  party  to  perform 
the  terms  impofed  on  him, 
upon  its  granting  leave,  185 
may  difpenfe  with  the 


performance  of  any  part  of 

their  decree,  185 

1       arreft  in  it,  difcharged, 

203 
opprobrious    language 


fpokeof  it,  caufe  for  attach- 
ment, 212.  and  alfo  abufing 
perfon  ferving  its  procefs,2 1 2. 
party's  own  affidavit  is  fuf- 
ficient  ground  for  it,  212.  but 
does  not  ifTue  againft  peers, 

212 
cannot  oblige  executors. 


to  give  fecurity,   and  why, 

179 

*   very  cautious   of  de- 


priving a  man  of  his  liberty, 

Page   200 

Court  cannot  order  a  client  to 
pay  his  folicitor  his  bill  tho* 
taxed,  but  muft  take  his  re- 
medy at  law,  207.  unlefs 
taxed  on  the  client's  applica- 
tion, 207 

—  bound  to  take  care  of 
theintereftofall  infants,  213 
where  it  will  order  a 


party  to  be   clofe  confined, 

216 

— —  of  equity,  bound  by  the 
ftatute  de  donis,  225 

Courts  of  juftice,  their  divifion, 

1 

Credit  of  witnefles,  how  exami- 
ned to,  147.  feldom  done,  148 

Creditors,  judgment  ones  on 
bond  debts  (hall  extend  the 
lands  in  the  hands  Of  a  vo- 
lunteer, but  not  judgment 
ones  on  notes  of  hand,    293 

— , even    fimple   contract 

ones  (hall  not  be  affected  by 
a  voluntary  deed,  298 

bond  ones  are  prefer- 


red to  legatees  by  3  and  4 
Willtf  Mar.  c.  1 4. J eft.  4. 

3*7 

— how  far  they  may  fol- 
low aflets,  319 

Crofs  interrogatories,  what,   24 

bill,  ours  fame  as  the 

canonrfts  reconventic,  46 

*— cannot  be  exhibited  af- 
ter publication,  47 

- — •  when   it  may  be  filed, 

and  a  perpetual  injunction 
thereon^  202 

Crofs 
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Crofs  caufes,  how  revived,  Page 

174 

Cuftody  men   in,    fequeftration 

againft  them  before  fubpoena, 

18 

— . party  muft  be  actually  in 

i    it  before  he  can  be  heard,  if 
ordered  to  be  committed,  217 


D 


D. 

Amages  given  to  perfons 
drawn  into   chancery  by 
falfe  fuggeftions,  27 
.  if  bill  be  for  them  only, 


without   any  fraud,  the  re- 
medy  is   at   law,    otherwife 

not,  219 

Debts    due  to  the  wife,  when 

they  (hall  not  furvive  to  her, 

tho'  not  difpofed  of  by   the 

hufband,  _      343>  344 

<- to  be  paid  out  of  the 

perfonai  eftate,  tho*  an  execu- 
tor be  appointed,  313 
and  legacies,  lands  ap- 


propriated for  the  payment  of 
them,  316 

lands   devifed    for    the 

payment  of  them  when  dif- 
charged,  327 

what  a  purchafer  muft 

difcharge,  283 

when   not   barred   by 


the  ftatute  of  limitations,  332 
Decline  of  the  county  courts,  1 
Declinatory  exceptions,  50 

Decree,  when  it  cannot  be  ob- 
tained,   but    a   fequeftration 

only,  3° 

..  pleaded  when    it  need 

not  be  fworn  to,  56 

Decretum  primum,  what,  33,  35 
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Decretum  fecundumi  what,  Page 

33>  35 
Decree  after  it  was  pronounced 

how  they  formerly  proceeded, 

84 

the  modern  method,  85 

— -■         either   in  rem  or  perfo- 

nam,  86 
binds  all  who  come  in 


any  privity 


86 
in  perfonam^  defendant 
may  be  committed   thereon, 

86 
when  to  be  revived  by 


fcire  facias ,  when  by  bill  of 

87 


revivor, 


■    ■  equal  to  a  judgment  at 
law,  87 

when  it  may  be  revived 


againft  the  heir  at  law,  tho' 
defendant  dies,  87 

cannot  be  made   upon 


the  plaintiff's  oath,  only 
againft  the  defendants,  139 
777/7,  what  affidavit  and 


certificate  neceffary  thereon, 

156 

if  defendant  fhews  caufe. 


why  it  (hould  not  pafs  againft 
him,  he  muft  pay  the  cofts  of 
the  day  to  be  taxed,  &c.  156 
to  one  made  during  an 


infant's   minority,    may   be 

put   in  a  new  anfwer,   and 

made  a  new  defence,  6  months 

after  his  coming  of  age,  160 

how  made  up  by  the 

regifter,  162 

and   orders,    rule  for 

entring  them,  163 

what  time  party   has. 

to 
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to  apply  for  a  re-hearing  after 
notice  of  it,  Page  163 

Decree  depends  on  the  circum- 
ftance  of  the  cafe,  164 

1 -—  and  report,  when  writ 

of   execution  of  it  is  to   be 
made  out,  170 

« ' —  obtained  againfl  the  an- 

ceftor,  when  it  cannot  be  car- 
ried into  execution  aeainft 
the  heir,  180.  where  it  can- 
not be  controverted,  181 
performance  of  it  may 


be    difpenfed     with   by    the 
court,  185 

attachment  for  not  per- 


forming  it  not  bailiabie,  191 
for  the  fpecific  perfor- 


mance of  an  agreement,  220, 

221 
procefs  on  breach  there- 


of ought  to  be  mortned,  and 
why, 


*7r 


no  prefixt  time  to  {hew 
caufe  why  it  mould  not  be 
ahfolute,  155 

where  the  parties  will 


be  ordered  to  attend,   de  die 

in  diem^  the  mafter    to  fpeed 

his  report  after  it,  165 

«s — -T-  ancient  rule  of  fervins 


it,  165.  good,  and  why,  165 
muft  be  figned  and  in- 


rolled  before  writ  of  execu- 
tion of   it   will   be  allowed, 

165,  171 
if  party    being   ferved 


with  the  writ  of  the  execu- 
tion of  it,  does  not  attend  to 
be  examined,  it  is  a  motion 
of  courfe  to  have  him  com- 
muted;? j  66 


Decree,  proceedings  after  it  is 
pronounced,  Poge  184 

order  to  inroll  it  nunc 

-pro   tunc,    mould   always  be 
pafled  and  entered,  and  why, 

189 

procefs    fhortned  after 

it,  200 

Dedimus,  when  granted,        89 

• what  return  it  ought  to 

have,  89 

Defence,  infant  may  make  a  new 
one  to  a  decree  obtained  du- 
ring his  minority,  fix  months 
after  he  comes  of  age,       160 

when    a   feme    covert 

may  make  one  to  a  bill  filed 

againfl  her  and  her  hufband 

during   coverture,    after    his 

death,  161 

Definitive  fentence,  what,   183 

Demand,  if  perfonal,  what  bill 

of  revivor  muft  pray,        178 

Demefne  lands,  5 

Demurrer,  when  to  the  relief 

of  a  bill,  51 

when  not,  63 

and  plea  cannot  be  put 

in  together,  64 

what  a  good  caufe  for 

it  to  a  bill  of  revivor,     173 

not  to  be  to  a  fubpcena 

fcire  facias ,  174 

generally  to  a  bill    of 


review,  187.  precedent  of 
its  being  allowed,  187.  on 
arguing,  prevailing  party  takes 
back  the  50/.  depofit,     189 

— inftead  of  anfwer,  caufe 

for  retaining  the  bill,       220 

Demurrers,  50 

De- 
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Demurrers,  when  they  may  be 
put  in  to  bills,  Page  53 

— for  want    of    proper 

parties,  54 

Depofit,  what  to  be  made  on  a 
re-hearing,  163 

— — —  on  exceptions,  1 69 

— on  a    bill  of    review, 

how  much,  186 

— — of  50/.  always  taken 
back  on  arguing  the  demur- 
rer by  the   prevailing  party, 

189 

Depofitions,  what  ufelefs,    117 

. —  were    kept    fecret  till 

publication,  117 

to  be  fent  by  a   fpecial 

mefTenger  to  that  court, 
whence  the  commifiion  iflued, 

128 
not  to  be  impeached, 


becaufe  the  commiflion  was 
not  before  the  commimoners, 

132 

on  a  bill  to  perpetuate 

the   teftimony  of  witnefles, 
may  be  ufed  at  law,         140 

de  bene  ejfe,  140 

when  to  be  publifhed, 


140.  how  to  obtain  an  order 
for  it,  141.  the  fame  on  de- 
fendant's being  beyond    fea, 

141 

1  where    the     commif- 


fioners  are  upon  oath  not  to 
divulge  them  before  publica- 
tion, 141 
not  to  be  publifhed  till 


publication    be  duly    paffed, 

144 
— —  if  they  can  poilibly  be 


read,  not    to  be   fuppreffed, 

Page  150 

Depofitions,  motion  of  courfe  to 
refer  them  to  a  matter,   148 

caufes  for   fupprefling 

them,  149 

Devife  of  lands,  and  teftator 
mortgages  afterwards,  it  is  a 
revocation  pro  tanto  only,  182 

of   perfonal    eftate    to 

truftees  to  buy  land  in  pur- 
fuance  of  marriage  articles, 
to  leave  a  wife  100 1.  per  ann. 
and  thereby  fettles  it  on  a 
nephew  fubject  thereto,  he 
(liall  be  decreed  the  perfonal 
eftate  at  his  election,  but  the 
widow  (hall  not  pay  taxes  for 
the  100 1,  per  ann.  257 

devife    of    lands  after 


payment  of  debts  and  legacies 
to  the  heir,  the  truftees  em- 
bezzle, yet  the  heir  fhall  not 
have  the  lands  till  the  debts 
and  legacies  are  paid,  327 
of  lands  over  after  pay- 


ment of  debts  and  legacies, 
they  muft  be  firft  paid,  327 
that  debts,  legacies,  and 


funeral  expences  mall  be  paid, 
and  the  perfonal  eftate  falls 
fhort,  the  real  (hall  be  liable, 

332 

Devifee  or  affignee,  muft  bring 

an  original  bill,  173 

Devife  of  20  /.  to  bind  one  ap- 
prentice, if  he  dies  before  he 
is  bound,  his  excutor  or  ad- 
miniftrator  fhall  have  it,  341 
Devife  over,  where  marriage  is 
reftrained  without  it,      337 

Devife 
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Devife  of  a  real  eftate  to  an 
heir  at  law,  who  is  made 
executor,  if  the  perfonal 
eftate  falls  fhort,  the  legacies 
(hall  be  paid  out  of  the  real, 

PtigfSH 

Devifee  of  lands  in  remainder, 

upon  condition  to  pay  feveral 
fums  of  money   at  a   ftated  , 
time,    may    cut  down  tim- 
ber for  that   purpofe  during 
the  life  of  a  jointrefs,       338 

Devife  of  lands  to  executors  for 
payment  of  debts,  intitles 
all  debts  to  be  paid  aquali 
gradu,  318 

— —  of  black  acre,  which  is 
in  mortgage  to  another,  or 
the  value  of  it,  the  devifee 
fhall  have  black  acre  clear, 
if  there  are  aftets,  333 

to   a   fon  of    a  perfo- 


nal eftate  in  tail,  remainder 
over,  if  he  dies  in  his  mino- 
rity, he  may  difpofe  of  this 
at  fourteen,  333,  334 
— of  rent  out  of  a  term 


fhall  continue  during  the 
whole  term,  tho*  no  eftate 
is  mentioned,  334 

Devotion  occafioned  one  of  the 
vacations,  38 

Dies  perendinuS)  or  day  of  ap- 
pearance, what,  30 

Difference  between  the  patron 
and  orator,  25 

Dilatories,  where  the  defendant 
is  cut  off  from  them  all,    26 

*■  ■  —  muft  be  avoided  in 
pleading  or  demurring,      92 

Dilatory  exceptions,  50 


Difcovery  of  afTets  not  to  be 
made  to  ftrangers,  Page  179 

bill  of,  where  not  al- 
lowable, unlefs,  &c.        182 

when  plaintiff   is  not 

intitled  to  it,  I  $2 

no  election  on  a   biH 

for  it,  201 

DifmifTion  of  bill  muft  be  where 
the  tertius  interveniens  is  made 
a  party,  48 

of  bill,  when  for  want 

of  profecution,  110,  1 1 3, 
114,  152.  when  not,      111 

-  of  bill  cannot  be  with- 

out affidavit  of  fervice  of  the 
fubpcena   to  hear  judgment, 

157 

of  plaintiff's  bill  with 


cofts  at  the  hearing,  for  want 
of  proper  parties,  in  what 
•  cafes,  157 

upon  an  interlocutory 


order,  not  pleadable,       20 1 

Diftinclion  between  the  Barones 
majores  and  minores^  4 

Diftribution,  how  made  in 
chancery,  333 

Divifion  of  the  courts  of  juftice, 

I 

Donatio  caufd  mortis '  is  a  gift 
in  prcsfenti^  which  takes  effect 
after  the  donor's  death,  if, 
after  fuch  donation  of  a 
fum  of  money,  there  be  a 
written  will,  which  gives  the 
fame  or  a  greater  fum,  it 
will  go  in  fatisfaction, 

Dower,   terms  to  prevent  it, 

265 
Dower, 
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•Dower,  a  truft  term  created  for 
another  purpofe,  (hall  not  be 
fet  up  again  ft  the  wife's,  Page 

266 

- not  to  be  of   a  trufl 

eftate,  267 

— wife  is  not  to  be  de- 
feated of  it  by  the  fraud  of 
her  hufband,  267 

Duplicates  of  commifiions  fel- 
dom  granted,  135 

— — —  when  neceflary,       136 

Duty,  when  payable  at  a  cer- 
tain place,  how  to  proceed, 

171 

*'  —  when  decreed,  how 
matter   will  order  the   pay- 


ment, 


170 


E. 


EASTER  vacation  was 
appointed    for  the  obfer- 

vance  of  Whitfuntide,  38 

Ediftum  pritnum)  fecundum  &pe- 
remptorium,  when  to  be  gran- 
ted, 88 

Edward  the  flrft,  in  his  reign 
they  begun  to  keep  clofe  to 
the  form  of  the  regifter,     19 

Election,  when  in  feme  plain- 
tiff, either  to  file  a  new  bill 
or  revive,  175 

proceedings  thereon,2oo 
if  the  plaintiff  elects  to  pro- 
ceed at  law,  his  bill  is  dif- 
mift,  201 

■  unlefs  the  action  at  law 


and  fuit  in  equity  be  for  one 
and  the  fame  thing,  201 

pm not  allowed  on  a  bill  of 

difcovery,  201 

Elegit,  87 


Englifti  jurifdicfrion,  original  of 
it  in  the  court  of  chancery, 

Page  1 9 

Entring  decrees  and  orders, 
rules  for  it,  168 

Equity  court  of,  when  erected, 

fuits,    not    barred    bv 

judgments  at  law,  56 

rule  of  evidence  there 

fame  as  at  law,  1 47 

a   rule  there,  that  the 

heir  (hall  not  be  bound  down 
by  one  fingle  trial,  164 

chofe  in  action,  aifign- 


able  in  it,  tho*  not  at  law, 

173 

when  the  fame  remedy 


at   law  as  relief  in   equity, 
what  is  to  be  done,  220 

will  decree  the  fpecinc 


performance  of  an  agreement, 

220,  221 

court  of,  bound  by  the 

ftatute  de  donis,  225 

will  fupply  the  furren- 


der  of  a  copyhold  eftate,  226 
Error   in  the  chriftian  or   fur- 
name  in  the  citation,  fatal, 

27 
Eftate,   copyhold,    furrender  of 

it  fupplied  in  equity,       226 

■     —  original  fecurity  of  a 

bond  is  not  againft   it,  but 

againft  the  perfon  only,  till 

after  judgment,  228 

— - 1 —  perfonal,    how  applied 

in  eafe  of  the  real,  310 

Evidence,  rule  of  it  fame  in 
equity  as  at  law,  147 

Evi- 
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Evidence  parol,  fince  the  ftatute 
of  frauds  and  perjuries,  is 
not  admitted  to  alter  a  will, 

Page  294 

■  —  parol,  cannot  over- 
throw a  will,  336 

Examinations  pro  interefle  fuo, 
when  neceffary,  80 

*  — of  a  witnefs  in  town, 
how  to  be,  143 

■  crofs,  how,  144 
• of  a  witnefs,  when  it 

cannot  be    without   leave  of 
the  court,  145 

■  of  witnefles  credit,  1 47 . 
feldomdone,  148 

of  witnefles  anciently 


by  the  judges  of  the  court,  117 
— - —  examinations   of    wit- 


neffes anciently  by  the  ma- 
ilers in  chancery,  91 

to  perpetuate  their  tefti- 

mony,  118 

in  perpetuam  rei  memo- 


riam  in  meliori  forma,        119 
how  formerly,         125 


Examining  witnefles  in  town, 
what  notice  neceffary,  and 
to  whom,  125 

Examination  of  witnefles  muft 
be  uno  a£fu  if  pofiible,  127. 
the  manner  of  it,  128 

of  either  party,   when 

it  fhall  not  be,  unlefs,  &c. 
and  why,  1 3 1 

of     a    commiffioner, 


when^  and  how  it    may  be, 

131,  138 
witneffes,    method    of 


proceeding  on    the.  commif- 
fion,  134 


B    L    E. 

Examiner's  office,  when  the 
whole  fet  of  interrogtories 
are  not  to  be  filed  there,  Page 

Examiner's  office,  order  to  exa- 
mine defendant  as  a  witnefs, 
muft  be  produced  there,  or 
before  the  commiffioners,  1 39 

• oath,  142 

office,  how  far  it  ex- 
tends, 143 
Exceptant  muft  depofit  5  /.  104 
Exceptions  produced  before  the 
pretor,  24 

« how  long  defendant  has 

to  put  them  in,  30 

Exceptions,  50 

among  the  civilians  and 

canonifts  fame  as  our  pleas, 

64,  96 
to  defendant's  anfwer, 


what  time  is  allowed  to  put 
them  in,  95.  they  are  put 
in  on  motion,  95.  what  time 
to  anfwer  them,  95 

to  anfwers,   their  ori- 

gine,  96 

to  anfwers,    imift  b» 

filed  the  fame  term  or  vaca- 
tion as  the  anfwers  are  put 
in,  96 

if  they  do  not  come  in 


in  time,  plaintiff  may  move, 
that  defendant  may  receive 
them,  97 

when,  and   how  to  be 

referred  to  a  mafter,  98 

to  mate's  report  muft 


be  ligned  by  counfel,        103 

— — *  what,  defendant  muft 

B  b  an- 
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anfwer,  105.  when  court  will 
make  defendant  anfwer  them, 

Page  105 

Exceptions  muft  be  prepared  and 
figned  by  counfel,  169 

depofit  thereon,  169*  what 
allowed    on   arguing    them, 

169 

- not  to  be  taken  to  the 

taxing  of  cofts,  206 

■.  ten  millings  to  be  paid 

for  every  one  that  is  over- 
ruled, befides  the  5  /.  depofit, 

169,   170 

. —  being  filed,  how  injunc- 
tion is  diflblved,  169 

Exchequer,  when  to  appear  to 
a  fubpcena  returnable  imme- 
diately, or  on  a  common  re- 
'  turn  in  that  court,  32 

■  ■  -■ —  when  defendant  was 
allowed  four  days  to  appear 
to  a  fubpcena  returnable  in 
that  court,  32 

by  the  practice  of  that 


court,   fervice    of   fubpcena, 
either  on   hufband    or  wife, 
pod  fervice  on  both,  41,  42 
range   of  it   for    fub- 


*y> 


pcena's  returnable  immedi- 
ately, greater  than  the  chan- 
cery, and  why,  43 

. how  the  fherifT  is  pro- 
ceeded againft  there,  7 1 

. its  range,  90 

. rule  there  for  plaintiff's 

replying,  112 

— . how  cofts  allowed  there, 

206 

Execution,  when  defendant's 
body  taken  in,  -25 


Execution   of    a    commifliorr* 
what  notice  neceflary,  Page 

"  when  a  decree  obtained 
againft  the  ancefter  cannot  be 
carried  into  execution  againft: 
the  heir,  180.  where  it  can- 
not be  controverted,  181 
writ  of,  upon  a  decree 


not  allowed  till  it   be  figned 

and  inrolled,  165,  171 
of  a    power,  when  to 

be  made  good,  301 

Executor   tho'  appointed,   per- 

fonal  eftate  fubjecl  to  debts, 

durante    minore    atate 

need  not  revive  on  the  in- 
fant's coming  of  age,       176 

not  barred  by  outlaw- 
will be   obliged  to  fet 


forth  arrefts  in  fpecie,  if  this 
court  fees  occafion,  179 

not  obliged   to  give  fe- 

curity,  and  why,  179 
and   adminiftrators  of 


younger  children,  when  they 
are  in  titled  to  money  raifed 
for  them  on  a  marriage  fettle- 
ment,  •  267,   268 

where  they   {hall  pay 


decrees  obtained  againft  their 

inteftates   out  of  their  own 

pockets,  300 

devife  of  the  refidue  to 


them  is  only  after  debts  paid, 

311 

and      adminiftrators, 


1 


where  creditors  may   follow 
aftets  difpofed  of  by  them  for 

valuable 
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valuable  confideration,  Page 

321 

Executors  paying  infants  legacy 

to   their  parents,    muft   pay 

them   over  again,    notwith- 

ftanding  an  acquiefcence,  331 

"  if  they  Wafte  afTets,  the 

deficiency     falls     upon    the 

whole,  331 

Exhibits,  how  to  be  proved,  141 

i —  may    be   proved   viva 

voce  on  a  re-hearing,         183 
Eyre,  juftice  in,  1 

— . —  when  appointed,         2 


F 


F. 

Ailure  of  juftice,   inftance 


of, 


201 


Feme  plaintiff,  when  in  her 
election  either  to  exhibit  a 
new  bill,  or  revive,        175 

when  fhe  need  not  re- 
vive, tho'  (he  marries,  pen- 
ding the  fuit,  175 

Feme  fole,  need  not  revive  a- 
gainft  her,  upon  marrying 
after  anfwer,  174 

»*•  plaintiff's  hufband  muft 

revive,  175 

Fine,  defendant  liable  to  one, 
upon  appearing  before  the 
fecond  decree,  33 

•* i  and  non-claim,     plea 

of,  61 

— -and    recoverv,    tenant 

in  tail  and  tenant  in  fee, 
agree  to  exchange,  and  the 
iflue  in  tail  enters,  he  (hall 
be  compelled  to  levy  the  one 
and  fuffer  the  other,         249 

,■  ,  when  the  iffue  in  tail 


will  be  compelled  to  levy  one 
after  the  death  of  tenant  in 
tail,  and  why,  Page  223 

Fleet,  whether  an  habeas  corpus 
will  remove  a  prifoner  thence, 
being  committed  for  a  con- 
tempt to  the  court  of  chan^ 
eery,    to   the  King's  Bench, 

213 

Fraud,  if  any  appears  upon  a 
bill,  tho*  it  be  for  damages 
only,  it  will  be  retained,  119 

Frauds  and  perjuries,  ftatute  of 
pleaded,  61 

w ftatute  of,  a  parol  agree- 
ment, if  partly  executed,  not 
within  it,  231 

Freehold,  fheriff  cannot  enter 
it  to  execute  a  procefs  of 
contempt,  and  why,  75 

a 

GOODS,  when  corporeal 
and  when  moveable,  given 
on  fentence,  25 

Great  charter  confirmed,         4 

Guardian  not  barred  by  out- 
lawry, 54 

-*-*-  infant   muft  defend  by 

him,  '  205 

chancellor  is    the  uni* 

verfal    guardian    of    infants, 

34* 

H. 

HAbeas  corpus ;  whether  it  will 
remove  a  prifoner  from 
the  Fleet,  being  committed 
there  for  a  contempt  to  the 
court  of  chancerv,  to  the 
King's  bench,  213 

6b  2  Haoa- 
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Hanaper  clerks,  of  their  duty, 

Page  io 
Harveft  occaftoned  one  of  the 
vacations,  38 

Hearing,  court  not  fond  of  ex- 
pediting caufes  to  one,  133. 
when  it  will  do  it,  134 

between    and    pafting 

publication,  always  a  whole 
term,  134 

when  caufe   to  be  fet 


down  for  it,  150 

fubpcena  to  hear  judg- 


ment muft  be  ferved  fourteen 

days  before  it,  151 

— —  caufe   not    to    be    fet 


*  1  11  "  i 


down  for  it  fame  term  pub- 
lication pafTes,  152 
when  it  may  be  moved 


for  by  plain  tiff,    152.   when 
by  defendant,  152 

ten  days  notice  necef- 


fary  before  it  in  town  caufes, 
fourteen  in  country  ones,  154 
how  to  proceed,  if  de- 


fendant does  not  appear  at  it, 

154 

-where  plaintiff's  bill  will 


be  difmifted  for  want  o(  pro< 
per  parties  at  it,  157. 

— —  where  a  decree  obtained 

againft  his  anceftor  cannot  be 
carried  into  execution  againft 
him,  180.  where  it  cannot  be 
controverted,  •  181 

Heir  at  law,  when  decree  may 
be  revived  "againft  him,  tho' 
defendant  dies,  87 

-9 — er-  not  to  be  bound  down 
by  one  fingle  trial,  164 


Heir  at  law,  and  heir  in  tail,  in 
what  cafes  they  fhall  make 
them  good,  Page  221 

at  law,  equity  will  not 

affift  a  natural  daughter  a- 
gainft  him,  243,  256 

when  the  land  fhall  not 

go  to  him,  243 

was  compellable  by  the 


original  inftitution  of  the 
court  of  chancery,  to  execute 
the  trufts  repofed  in  his  an- 
ceftor  for  the  benefit  of  the 
church,  259 

>  is   obliged   to   provide 
for  his  brother,  303 

of  the  mortgagor,    the 


perfonal  eftate  fhall  always 
go  in  eafe  of  the  real  for  him, 
except,  &c.  31 1 

where  the  overplus  of 


an  eftate,  after  payment  of 
debts,  is  devifed  to  him,  or 
to  him  and  a  ftranger,  there 
the  perfonal  eftate  fhall  not 
go  in  eafe  of  the  real,  313, 
fo  if  the  refidue  is  devifed  to 
a  ftranger  and  not  to  the 
executor,  314.  fo  if  a  fpe- 
cific  legacy,  or  certain  fums  of 
money,  be  left  to  the  exe- 
cutor, 314 

■  bargains    made    with 

him,  291 

Hares  faflusy  and  htzres  natus, 
equally  favoured,  312 

Hilary  vacation  was  appointed 
for  the  obfervance  of  Lent, 

Holiday,    citation  may  be  re- 
turn- 
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turnable  on  one,      Page  28 
Houfes,  their  liberty,  76 

— —  may  be  broke  open  to 
execute  a,  commiflion  of  re- 
bellion, and  why,  76 
Hufband    and   wife  but  as  one 
perfon  in  a  fubpoena,         40 

fervlce   of  a   fubpoena 

on  either,  good  fervice  on 
both,  by  the  practice  of  the 
exchequer,  41,  42 

■■"  obliged  to  appear  for 

his  wife,  42 

I. 

ID  E  O  T  S   and  bankrupts, 
exceptions  to  a  general  rule 
concerning  the  great  feal,  1 67 
Impertinencies  and  fcandals,  in- 
title  parties  to  cofts,         207 
..  what  efteemed    fuch, 

209 
■  ■  to  be  expunged  with 

coils,  211 

Implied  confeifion,  what  deem- 
ed fo,  36 
Infant  may  make  a  new  de- 
fence and  put  in  a  new  an- 
fwer  fix  months  after  he 
comes  of  age,  to  a  decree  ob- 
tained during    his  minority, 

160 

not  bound  by  an  act, 

unlefs  it  be  for  his  benefit,  161 
•attachment  iflues  againft 


him  if  not  a  peer  of  the  realm, 
for  not  appearing,  205 

— 1 —  mult  defend  by  guar- 
dian, $  05 
feme  covert,  on  a  le- 


the  truftees  or  executor  may 
infift  on  having  the  fortune 
fettled,  not  only  againft  her 
hufband,  but  alfo  againft  his 
creditors,  Page  275 

Infant,  legacy  left  to  him  when 
he  comes  of  age,  will  not' 
bear  intereft  before  the  time 
of  payment,  unlefs  the  exe- 
cutor weakens   die  fecurity, 

33° 
(hall  have  no  more  than 

common  intereft,  330 

—— —  court    bound    to  take 

care  of  their  intereft,  213 

Infants,    chancellor  their  uni- 

verfal  guardian,  341 
Injunction  from  flopping  ancient 

lights,  193 

to  be  relieved  againft 

a  penalty,  194 

to  ftay  trial,  194 

a  perpetual  one,       194 

1  to  ftay  multiplicity  of 

fuits,  195 

— — —  of  diflblving  it,    upon 

coming  in   of    the  anfvver, 

196 
caufe  fhewn    why  it 

mould  not  be  diflblved,  196 
difference  in  a  motion 


to  diflblve  it  at  the  laft  feal, 
and  in  term,  197 

when    a     motion   of 

courfe  to  diiTolve  it,        197 

when   fuit    is    abated 

thereon,  198 

attachment  i flues  on 

breach  of  it,  199 


gacy  being    devifed  to  her, 


breaches  of  them,  198 
Bb  3  In- 
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Xnjunc"tion,perpetual  one  granted 
on  filing  a  crofs  b\\\,Page  202 

„ — _ how  diffolved,  on  ex- 
ceptions being  filed,  196 

g»_ — _-  where  tenant  in  tail 
fhall  have  it  againft  tenant 
for  life,  193 

when    tenant  for  life, 


*  without  impeachment  of 
wafte,  fhall  be  hindered  from 
doing  it,  by  it,  39 

1 .    an    incumbent    fhall 

have  a  perpetual  one  againft 
a  prior  grant  of  a  fraudulent 
avoidance,  285 

Inrollment  and  figning  of  fcn- 
tence  in   chancery,  neceflary 
to  make  it  definitive,        183 
Initance,  a  memorable  one  about 
enlarging  publication,     146 
Inftru£tion,  office  of,  12 

Inefficiency,  when  anfwer  can- 
not be  referred  for  it,       180 
Inter  ejfe  fuo,   examinations    for 
it  when  neceffary,  80 

Intereft  muft  be  anfwered  from 
one  year  after  the  teftator's 
death,  if  demanded,  upon  a 
legacy  left  to  a  man  of  full 
age,  329.  if  the  legatee  be 
an  infant,  there  needs  no 
demand,  329 

$~ legacy  will  not   carry 

it,  where  the  legatee  is  not 

to  be  found,  330 

Intereft,  when  legacy  carries  it 

from  a  certain  day,  330 

m when  a  legacy  carries^ 

it  from  the  death  of  the  tef- 

tator,  330 

Interlocutory  orders  need  only 


be  fhewed  to  the  party,  not 
ferved,  Page 40.  All  inter' 
locutory  orders  muft  be  pajfedy 
entered^  and  ferved  by  the  pre- 
fent  praSfice. 

Intereft,  fentence  by  the  canon 
and  civil  law,  what,  182 

Interpleader,  bill  of,  its  ufe  and 
effect,  47 

how  to  proceed  there- 
on,    1  48 

muft  be  before  decree, 

48 

Interrogatories,  crofs  ones,  what, 

24 
-. muft    arife   from   the 

facts  in  the  bill,  91 

the  mafter  in  chancery 

ancientlv  examined  witnefles 

thereon,  91 

copies  or  them  not  aU 

lowed,  117 

to  be  delivered  at  the 


opening  of  the   commiflion, 

126 
when  to  be  exhibited, 

.  '37 
upon  a  new  commiflion, 


muft  be  the  fame  as  on  the 
former,  138 

when  the  whole  fet  of 


them  are  not  to  be  filed  in 

the   examiner's   office,     138 

— muft  arife  from  the  facts 


in  the  bodv  of  the  bilJ,  218 
Ifiue  in  tail,  decreed  in  chan- 
cery to  dock  the  intail,  after 
the  death  of  the  tenant  for 
life,  223 

— : in  tail,  when  compelled 

tQ 
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to  levy  a  fine  after  death  of  te- 
nant in  tail,  and  why,  Page 

225 

Ifiiie,  and  remainder  man  are 
bound,  if  tenant  in  tail,  of  a 
truft,  contracts  debts  by 
mortgage  or  judgment  after 
iflue  born,  227 

Judge  anciently  examined  wit- 
neffes,  117 

Judges,  by  the  canon  law  when 
none  given,  30 

Judgment,  fubpcena  to  hear 
judgment,  miftakes  in  it 
cured  by  the  party's  appear- 
ance, 28 

« at  law,  decree  equal  to 

it,  -  87 

■  at   law,    no  bar  to  a 

fuit  in  equity,  56 

fubpcena  to  hear    it, 


muft  be  ferved  fourteen  days 
before  the  hearing,  151 

fubpoena  to  hear  it,  how 


to  proceed  in  cafe  defendant 
appears  upon  being  ferved 
with  it,  and  how  if  he  does 
not,  151.  how  made  out,  153 
■  affidavit  of  the  fervice 


of  the  fubpoena  to  hear  it, 
necefTary  on  difmifling  plain- 
tiff's bill,  157 
makes  the  fecurity  of  a 


bond  to  be  againft  the  eftate, 
for  till  then  it  only  affe&s  the 
pcrfon,  228 

Judicature,    the  power    of  it, 
refer ved    to  the  ancient   ba- 


ronage, 


8 


Judicial  pro'cefs  muft  be  return- 
able in  term  time,  or  at  a 
certain  day,  155 


Juramenta  calumma  pojl  litem ' 

conte/iatam9  what,     Page  22 

Jurifdi&ion,  Englifh,  original  of 

it  in  the  court  of  chancery,  19 

Jury  procefs,  why  it  could  not 

be  awarded  by  the  officina  bre- 

vium,  1 3 

Juftice,  inftance  of  failure  of  it4 

201 
Jujllcles  to  the  fheriffs,  1 

Juftices  in  Eyre,  1 

when  appointed,         2 

Jufticier,  his  power  broke  into 
feveral  courts  by  the  barons 
wars, 

K. 

KING  Edward  the  firft, 
in  his  reign  they  began 
to  keep  clofe  to  the  form  of 
the  regifter,  19 

King's  own  court,  what  it 
confifted  of,  2 

bench,    whether   pri- 

foner  can  be  removed  thither 
from  the  Fleet  by  habeas 
corpus ,  being  committed 
there  for  a  contempt  to  the 
court  of  chancery,  213 

L. 

LABEL  and  body  of  fub- 
pcena not  agreeing  no 
good  fervice,  and  no  con- 
tempt not  to  appear,  40 

Label  of  fubpcena  muft  be  fer- 
ved perfonally,  41,  153 

Land,  agreements  concerning  it 
muft  be  in  writing,  231 

ancient  demefne,         5 

appropriated    for    the 

B  b  4  pay* 
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payment  of  debts  and  lega- 
cies, Page  316 

__ fale  of  it,  286 

Lands  devifed  for  payment  of 
debts,  when  discharged,    32.7 

_. particularly  devifed  cum 

onere  to  a  ftranger  fhall  not 
relapfe,  269 

Law,  by  ours  and  the  canon, 
if  the  defendant  appears  he 
muft  anfwer  all  the  bills  the 
fame  plaintiff  files,  but  no 
other,  27 

m  , —  old  civil,  when  to  ap- 
pear by  it,  29 

-  canon,   judges  by     it 

when  not  givpn,  30 

»..  by  the  common,  a  fub- 

pcena  was  to  bring  in  a  wit- 
nek  to  atteft  the  truth,        37 

■■  —  judgment  at,  no  bar  to 
a  fuit  in  equity,  56 

. •  rule  of    evidence  at, 

fame  as  in  equity,  147 

tho'  chofe  in  action,  is 


not  affignable  at  it,  yet  it  is 
in  equity,  173 

what  is  an   interlocu- 


tory   fentence     by    the  ca- 
non and  civil  law,  182 
— — when  remedy  there,  219 
upon  plaintiff's  electing 


to  proceed  at  it,  his  bill  will 
be  di (mi fled  with  cofts,  201 
when  there  is  the  fame 


remedy  at  it  as  there  is  re- 
lief in  equity,  what  is  to  be 
done,  ,     220 

Leafe,  alignment  of  it,      296 

> made  good   by   tenant 

in  tail,  296 

Legacies    and  debts,  lands  ap- 
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propriated  for  the  payment 
of  them,  Page  316 

when  they  fhall  lapfe 

or  not,  268,  269,  270 

equity  will  not  break 


into  fpecific  ones    in  favour 

of  pecuniary  ones,  310 

when  vendee  muft  fee 


to  the  payment  of  them,  320 
wnen  fatisfa<5tion  by  the 


civil  law,    321,   322,    323, 

324>  325>  326>  327>  332 
Legatees,  when  to  abate,    328, 

329>  342>  343 
1 a   voluntary  contract 

good  againft  them,  307 

where  equity  will  mar- 

fhal  afTets  in  favour  of  them, 

307 

Lent,  occafioned  one  of  the  va- 
cations, 38 

Letters  to  peers,  when  firft  in- 
troduced, and  why,  65 

peers  or  peereffes   not 

appearing,  on  being  ferved 
with  them,  fubpoena  ifTues 
of  courfe,  65 

— « when  proper  to  apply 

for  them,  66 

Libel,  what,  21.  the  defendant 
to  give  bail  three  days  after  it 
came  in,  22.  the  plaintiff 
was  obliged  to  give  in  his 
libel  before  the  pretor,       23 

of  the  canonifts,   what 

formed  from,  44 

— . what  parts  of  our  bill 

anfwers  it,  44 

when  to  be  formed,  49 

what  was  to  be  annex- 

ed  to  it,  119 

Libel, 
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Libel,  what  fuggeftions  ne- 
ce/Iary  on  its  being  exhibited  to 
examine  witnefles,  Page  120 

— — —  when  no  need  to  infert 
the  age  of   the  witnefTes   in 


it. 


120 


Libel,  our  bill  fame  as  the  ca- 
non ifts,  218 
Libellus  fuppleX)  what,  23 

a&ionis,  what,  23 

— r —  articulates,  what,      90 
Liberty  of  men's  houfes,        76 

■  court  very  cautious  of 
depriving  men  of  it,        200 

Lights,  ancient  ones,  Hopping 

them  injoined,  193 

Limitations,  ftatute  of,  plea  of, 

61 

■  —  ftatute  of,  when  debts 
not  barred  by  it,  332 

Litis  conteftatio,  of  the  anfwer, 

replication  alone  is  not,  unlefs, 

&c.  45 

— — — whatclofes  it,  115 

Lodgings,  where  fervice  of  fub- 

pcena  at  defendant's  not  good, 

he  having  left  them   a  year 

before,  41.  in  margin. 

Lunatic,    what   fettlement  the 

hufband   muft    make    upon 

marrying  her,  276 

Maintenance,feparate,  255,  344 

~- a   reverfionary     term 

mail  not  be  fold  or  mortga- 
ged for  the  children  during 
the  father's  life,  274 

the   heir   having  one, 


enters  into  unreafonable  con- 
tracts, in  the  life  time  of  the 
tenant  for  life,  equity  will 
reduce  them  to  the  common 
price,  allowing  intereft,  291. 


otherwife,    if  Jie    has    na 
maintenance,  Page  291 

feparate  of  the  wife,  what- 


ever is  proved  to  be  bought  out 
of  it,  is  protected  from  the 
hufband's  creditors,  344 
Maintenance  feparate,   wife  ha- 
ving it,   if  (he  contracts   for 
the  payment  of  her  hufband's 
debts,  they  fhall  be  paid  out  of 
it,  253 
—  agreement  for  it  bin- 
ding in  equity,  258 
Majores    and    minor es    bar  one  sy 
their  diftinc"tion,  4 
Marriage  fettlement,  plea  of,  59 

agreements,  245 

copyhold  fettled  by  the 

father  on  his  fons,  cannot  be 
re- fettled  on  the  father's  fe- 
cond  wife,  and  why,  251 
omiflions     in    them, 


when  fupplied  in  equity,  253 
conveyance  by  a  wo- 
man before  it,  292 

fettlement,     who  are 

purchafers  in  it,  303 
reftraint  on  it,  with- 
out a  devife  over,  337 
of   a    lunatic,     what 


fettlement  the  hufband  muft 
make,  276 

brokage  contracts  made 


to  guardians  or  parents,  void 
inequity,  297 

with  executors  con  fen  t 


in  titling  perfon  to  a  legacy, 
if  the  legatee  lives  to  21.  fhe 
is  intitled  to  it,  tho'  fhe  mar- 
ries without  his  confent,  337 
Matter,  when  and  how  excep- 
tions are  referred  to  him,  98 

Matter, 
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Mafter,  Where  the  parties  will 
be  ordered  de  die  in  diem  to 
attend  him,  to  fpeed  his  re- 
port after  a  decree,  Page  165 

Mafters  in  chancery,  why  ap- 
pointed, 19 

in  chancery    anciently 

examined  witnefles  on  inter- 
rogatories, 9 1 

— — —  report,  how  made,  100 
referring  depofitions  to 


him  is  a  motion  of  courfe, 
148.  how  to  proceed  there- 
on, 148 

Maxims,     62,  no,  134,  143, 

144 

Mergers  of  terms,  rules  con- 
cerning them,  264 

Meflenger,  citations  by,  or  ver- 
bal, 21 

Michaelmas  vacation  was  ap- 
pointed for  the  obfervance  of 
Chriftmas,  38 

Minority,  to  a  decree  made  du- 
ring it,  infant  may  make  a 
new  defence,  and  put  in  a 
new  anfwer  fix  months  after 
he  comes  of  age,  1 60 

Misbehaviour  of  a  clerk  in  court 
occafioned  his  being  com- 
mitted, 143 

Miffive  letters,  when  proper  to 
apply  for  them,  66 

Miftakes  in  the  fubpcena  to  re- 
join or  hear  judgment,  cured 
by  appearance,  28 

what  in  a  fubpcena  will 

vitiate  the  writ,  39 

. what  in  the  return,   39 

what  in  the  form,     39 

Money,  what  is  proof  of  the 
receipt  of  it,  231 


Mortgage,  purchafe  of  a  firft 
at  an  under  value,  (hall  re- 
ceive from  the  fecond  mort- 
gagee no  more  than  he  paid, 
282.  (hall  have  the  whole 
money,  Page  283 

Mortgage  money  is  a  debt  whe- 
ther there  be  a  covenant  for 
the  payment  of   it   or   not, 

3X°>  311 

Mortgagor's  perfonal  eftate, 
when  it  (hall  go  in  eafe  of 
the  real,  ,  315 

Mortmain,  ftatute  of,  how 
avoided,  17 

Motion  for  ferjeantat  arms, when 
made,  the  commimon  of  re- 
bellion muft  be  produced,  79 

for  tenants  to  attend,  80 

what    procefles    iflue 

without  it,  81 

what  on  it  only,       82 

notices  of,  there  muft 

always  be  one  day  between 
the  fervice  and  attendance  on 
them,  98.  affidavit  muft  be 
made  of  the  fervice  of  them, 
98.  which  cannot  be  read  till 
filed,  98.  fervice  of  them  how 
to  be,  99.  left  at  the  clerk  in 
court's  houfe  not  good,  99 
for  payment  of  money 


out  of  court  muft  be  ferved 
perfonally,  ICO.  fo  where 
caufe  is  fhewn  for  the  con- 
tinuance of  an  injunction  up- 
on exceptions  filed  to  the  an- 
fwer, 1 00 
of  courfe  to  refer    de- 


pofitions   to  a  mafter,    148. 
how  to  proceed  thereon,  148 

Motion 
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between  the  fervice  and  at- 
tendance on  it,  Page  98 
Notices,  affidavit  muft  be  made 
of  the  fervice  of  them,  98. 
which  cannot  be  read  till 
filed,  98 

fervice  of  them,   how 


Motion  for  hearing,  when  it 
may  be  made  by  plaintiff, 
152.    when     by   defendant, 

Page  152 
1     ■  to  diflblve  an  injunc- 

tion  at  the  laft  feal,  and  in 
open  term,     tfye  difference, 

197 
■  of  courfe  to  diflblve  an 


injunction,  when,  197 
of  courfe,  to  flay  pro- 
ceedings on  report,  169 
to  confirm  report,  when 


to  be,  168.  how  many  days 
notice  thereof,  1 68 

Moveable  goods,  when  given 
on  fentence,  25 

Mulct:,  defendant  liable  to  one 
on  appearing  before  the  fe- 
cond  decree,  33 

Murder,  it  was  formerly  held 
not  to  be  murder  to  kill  a 
fequeftrator,  but  this  refolu- 
tion  was  afterwards  altered, 
and  why,  78 

N. 

NAME,  error  either  in 
chriftian  or  furname  in 

the  citation,  fatal,  27 

Ne  exeat  regno,  writ  of,  204 
Nobility  cited  in  writing,  34 
Nobleman's  caufe     not    to  be 

heard  out  of  its  turn,  unlefs, 

&t.  154 

Notice,  what  neceffary  on  the 

execution  of  a  commiffion, 

93 
9 5-  of  motion,  there  muft 

always  be  one  day  intervening 


to  be,  99.  left  at  the  clerk  in 
court's  houfe  not  good,  99 
of  motion  for  payment 


of  money  out  of  court,  muft 
be  perfonal,  100.  and  upon 
caufe  (hewn  for  the  conti- 
nuance of  an  injunction,  up- 
on exceptions  filed  to  the  an- 
fwer,  ,  ico 

what    and  to    whom 


neceffary,    upon    examining 
witneffes  in  town,  125, 135, 

i43>  x44 
of  executing  a  corn- 


million  muft  be  fourteen  days, 

125,  135 

when    ten    days   fuf- 

ficient,  135 

ten  days   neceffary  be- 


fore   the    hearing   in    town 
caufes,   14.  in  country  ones, 

of  a  decree,  what  time 


party  has  after  it  to  apply  for 
a  re-hearing,  163 

conftructive,  what,  281 

of  motion  to  confirm 


report,  how  many  days,  168 
whenapurchafer  with- 


out, fhall  prevail  againft  one 
for     valuable    consideration, 

222 
a  third    perfon   with, 


will  be  liable,   if  one  of  the 

parties 
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parties  does  not  fign  the  arti- 
cles, and  there  is  no  tender 
and  refufal,  Page  242 

Notice  of  marriage,  is  notice 
of  a  jointure,  281 

h to  the  agent  or  attor- 
ney, prefumptive  notice  to 
the  party,  299 

o. 

OATH  of  not  proceeding 
out  of  malice  after  the 
fuit  began,  22 

— - —  required  of  the  due  fer 
vice  of  the  warrants  on  de- 
fendant's clerk  in  court  be- 
fore the  mafter  will  report 
the  anfwer  inefficient,  10 1 
plaintiff's  only  againft 


defendant's,  not  insufficient 
ground  for  a  decree,  139 
where    the     commif- 


fioners  are  bound  by  it  not 
to  divulge  the  depofitions  be- 
fore publication,  141 
of  the  examiner,   142 


Obfervations  on  attachments^  2 
Offence,  none  can  be  commit- 
ted againft    the    great    feal, 
unlefs  {hewn  the  party,  ex- 
cept, &c.  166 
Office,  fecond  of  the  chancery, 

11 

of  inftruclion,  12 

-     examiner's,        when 

whole  fet  of  interrogatories 
are  not  to  be  filed  there,  138 

. of  the  examiner,  how 

far  it  extends,  143 

Officina  brcvium,  what,  9 


Officina  brevium,  reafons  of  its 
inftitution,  Page  10 

-— *  why  it  could  not  award 

jury  procefs,  13 

Orator  and  patron,  their  dif- 
ference, 25 

Orders,  interlocutory  ones  need 
only  be  fhewed  .the  party, 
not  ferved,  40.  By  the  modern 
practice,  all  interlocutory  orders 
muft  be  pajjed,  entered,  and 
feroed. 

Order  muft  be  obtained  to  exa* 
mine  defendant  as  a  witnefs, 
139.  and  produced  before  the 
commiflioners  or  at  the  exa- 
miner's office,  139 

to  examine  defendant 

as  a  witnefs  muft  be  produced 
before  the  commiflioners,  or 
at  the  examiner's  office,  139 
for   the  publifhing  of 


depofitions  de  bene  effe,  how 
to  be,  141.  the  fame  on  de- 
fendants being    beyond   fea, 

141 
abfolute  on  a  decree 


ni/i9  what  affidavit  and  cer- 
tificate neceftary  thereon,  156 

rule  for  entring  orders 

and  decrees,  163 

to  revive,  muft  be  fer- 
ved on  the  adverfe  clerk  in 
court,  178 

to  in  roll  decree  nunc  pro 

tunc  fhould  always  be  palled 
and  entered,  and  why,     189 

for  a  new  trial,    when 

it  may  be  obtained,  164 

Original  of  the  Englifh  jurifdk- 

tion 
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tion  of  the  court  of  chan- 
cery, Page  19 

Original  bill,  what,  64 

•*-—  and  amended  bill,  all 

one,  108 

*  bill  mint  be  brought  by 

a  devifee  or  affignee,         173 

Origine  of  exceptions  to  an- 
fwer,  96 

Outlawry,  plea  of,  53 

■  —  how  to  be  pleaded,    54 

■  ■  ■  ■        no  good  plea  to  bar  exe- 

cutors, adminiftrators,  guar- 
dians, or  prochein  amys9  54 
plea  of,  may  be  put  in 


without  a  commiffion,       93 

procefs  of,  7  4 

if  a  fuic  be  put  off  fine 


die  upon  the  allowance  of  it, 
plaintiff   muft    revive,    and 

why,  177 


p 


P. 

A  P  E  R,  caufe  how  refto- 
red  into  it  again,  156 
.  where   caufe  (hall   be 

ftruck  out  of  it,  162 

Paraphernalia  of  the  wife  fhall 
not  go  in  exoneration  of  a 
debt  affecting  the  heir,     344 

Parliament,  what,  3 

Parol  proof  of  an  agreement 
not  reduced  into  writing,  not 
to  be  admitted  concerning 
land,  231 

Parties  proper,  want  of  them 
good  caufe  of  demurrer,     54 

objections  for  want  of 

them   muft  be  made  before 


the  caufe  is  gone  into  upon 
the  merits,  Page  157 

Parties,  want  of  proper  ones, 
where  caufe  for  the  difmiflion 
of  the  plaintiff's  bill  at  the 
hearing,  15J 

Patron  and  orator,  their  diffe- 
rence, 25 

Peers,  letters  to  them  when  firft 
introduced,  and  why,        65 

or  peerefles  not  appear- 
ing on  letter,  fubpcena  iffues 
againft.  them  of  courfe,  65 
attachments     againft 


them  condemned  in  Queen 
Elizabeth's  time,  66 

proceedings      againft 


them  when  they  do  not  ap- 
pear, upon  being  ferved  with 
fubpcenas,  67 

of  the  realm,  not  liable 


to  be  attached  for  abuiing: 
perfons  ferving  the  procefs  of 
the  court,  212 

Penalty,  injunction  to  be  re- 
lieved againft  it,  194 

Petition  for  fubpcena  to  rejoin, 
what  is  added  to  it  in  a  coun- 
try caufe,  133 

a  paper  one  fufficient 

to  appeal  from  chancery  to 
the  lords,  190 

Plantations,  Englim,  whether 
fequeftration  will  go  thither, 

2I3 

Pleadings,     dilatories    muft    be 

avoided  therein,  92 

Plea  of  outlawry,  53 

i how  to  be  pleaded,  54 

— *  in  what  cafes  it  need 

not 
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not  be  fet  down  to  be  ar- 
gued, Page  54 

Plea  of  outlawry  in  executors, 
admin  iftrators,  guardians,  or 
prochein  amys,  not  good,  54 

■■  a  former  fuit   depen- 

ding, .  55 

■  when  it  cannot  be  plea- 

ded, 55 

— — of  a  decree    when    it 

need  not  be  fworn  to,        56 

• ■  of  a  dated  account,  56 

of  a  releafe,         s     57 

of  a  purebafer  for  va- 


luable    confideration    with- 
out notice,  57 

of  a    marriage   fettle  - 

ment,  59 
of  the  ftatute  of  frauds 


and  perjuries,  and  of  limita- 
tion of  actions,  61 
>    of  fine  and  nonclaim, 

61 
Plea     and    demurrers    cannot 
be  put  in  together,  64 

■  peremptory  ones,  when 

to  be  put  in,  58.  fame  as  the 
civilians  and  canonifts  excep- 
tions, 64 
fpecial   one,    when    it 


cannot    be    put   in    without 

leave  of  the  court,  92 

or  demurrer  cannot  be 


returned  on  a  commiffion  to 
anfwer,  93 

of    outlawry  may   be 


put  in  without  a  commiffion, 

93 
defendant  often  caught 

in  the  caption  of  it,  94 


Plea  of  a  former  fuit  in  another 
court  for  the  fame  matter, 
proceedings  thereon,  Page  94 

cofts  on  its  being  allow- 
ed or  over-ruled,  94 

■  replication  to  it,  is  an 

allowance  of  it,  95 

Portions,  a  reverfionary  term 
for  raifing  them  may  be  fold 
during   the    eftate    for  life, 

272,  273 

—  if  to  be  constructively 

raifed  after  the  father's  death, 
there  the  term  mail  not  be 
fold  during  his  life,  274,  275 

PofTeifion  quitted  of  lands  con- 
veyed by  fraud  to  another, 
who  fells  for  valuable  con- 
fideration, &c .  to  a  third,  the 
lands  are  bound,  286 

Power  of  judicature  referved  to 
the  ancient  baronage,  8 

•  of  commiflioners  to  ad- 
journ, 132 

where  the  defective  exe- 


cution of  it  is  made  good  in 
equity,  301,   302 

where  it   is   extingui- 


shed by  fine  and  recovery, 
and  not  by  bargain  and  fale, 
or  leafe  and  releafe,  and 
where  one  appendant  is  bar- 
red by  either,  302 

execution  of  it,  when 

to  be  made  good,  301 

— purchafers  under  it, 302 

where  the  terms  of  it 


become  impoflible  to  be  exe- 
cuted by  fraud  or  accident, 
equity  will  relieve,  305 

Practifers 
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Pra&ifers  tampering  with  or 
fuborning  witnefles,  to  ftand 
committed,  Page  143 

Prayer  of  bill  of  revivor  what, 
when   demand    is    perfonal, 

178 

— of  a  bill  for  a  difcovery, 

when  not  to  be  granted,   182 

Primum  decretum,  or  firft  decree, 
what,  33,  35 

Probatory  terms,  anciently 
three,  116.  a  fourth  not  eafi- 
\y  obtained,    116.    no  fifth, 

117,   123 

Procefs  jury,  why  it  could  not 
be  awarded  by  the  officina 
brevium^  1 3 

Petty  bag,  what  makes  it,    14 

Proceedings   on  treafure  trove, 

Pretor,  how  to  proceed  before 
him,  21 

— —  the  plaintiff  was  obli- 
ged to  declare  his  caufe  of 
action  before  him,  23 

■  exceptions  produced  be- 

fore him,  24 

Procefs  at  the  fuit  of  the  King, 
in  outlawry,  and  at  the  fuit 
of  a  common  perfon,  their 
difference,  74 

—  what  iffues  without  mo- 
tion, 81 
what  on  motion  only,  8  2 

— —  fhortned  after  a  decree, 

200 

judicial  muft  be  return- 
able in  term  time,  or  at  a 
certain  day,  155 

on    breach    of    decree 


ought   to  be  (hortned,    and 
why, 


and 
171* 


Procefs  of  the  court,  attach- 
ment iffues  for  abufing  party 
ferving  it,  Page  212 

111  where  it  fhall  run 
againft  the  wife  without  the 
\  hufband,  25  3 

Pfochein  amy  not  barred  by 
outlawry,  54. 

muft  pay  cofts,       204 

Proclamation,  attachment  with, 

•  what,  36 

Proctor,  when  fervice  of  fub- 
poena  on  defendants  is  good, 

215 

Proof  of  exhibits  how  to  be 
made,  141 

— —  of  the  receipt  of  mo- 
ney, what  is,  231 

parol,  will  not  eftabliih 

an  agreement,  232 

Profecution,  when  bill  will 
be  difmiffed,  for  want  of  it, 
no,  114.  when  not,      in 

Publication,  no  crofs  bill  after, 

47 

after  it,  nothing  in  iffue 

in  the  former  caufe  can  be 
examined  into,  109 

■  till    then    depofitions 

were  kept  fecret,  117 

1  how  it  palled,  120 

when    it  might   pafs, 

123 

—  when  rule  to  be  given 

for  it,  and  when  to  be  made 
abfolute,  132 

and  hearing,  always   a 

term  between  them,  134 
of  depofitions,  when  to 


1  ?  -  — -  — — 

be,  140.  how  to  obtain  an 

order 
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order  for  it*  Page  141. 
how  when  defendant  is  be- 
yond lea,  141 

Publication,  where  the  com- 
miffioners  are  upon  oath  not 
to  divulge  the  depofitions  be- 
fore it,  14 1" 

*  -  of  depofitions  not  to  be 

till  publication  be  duly  paffed, 

144 

— never  enlarged  but  up- 
on fufficient  affidavits,  144 
may  be  enlarged,  where 


the  adverfe  party  can  fuffer 
no  injury,  144.  and  fome- 
times  tho'  the  caufe  be  fet 
down,  and  the  party  ferved 
with  fubpeena  to  hear  judg- 
ment, 145 
when   affidavit  necef- 


fery  to  enlarge  it,  146.  the 
tenor  of  it,  and  by  whom  to 
be  made,  146 
— i—  memorable  inftance  a- 
bout  enlarging  it,  146 
caufe  not  to  be  fet  down 


the  fame  term  that  it  pafles, 

152 

Purchafe,  what  by  the  father 
fhall  be  conftrued  an  advance- 
ment for  the  fon,    270,  271 

. made  by  the  father  in 

the  name  of  the  fon,       270 

— . by  a  truftee,  282 


Purchafor  without  notice,  when 
he  (hall  prevail  againft  one 
for    valuable    confideration, 

222 

, — + conveyance  for   natu- 

ral  affection  does  not  bar 
him,    i  27 1 


Purchafor  of  a  mortgage  fhall 
be  paid  full  value,    Page  282 

— — — •  pendente  lite  becomes  a 
partner  in  the  account,  283 
from  a  volunteer,  with 


notice  of  a  bond  debt  fhall 
not  be  affected  by  it,  293 
for  value  without  no- 


tice not  bound  by  a  decree 
in  equity,  no  more  than  by 
a  judgment  at  law,  except, 
&c.  299 

— —  for    valuable    confide- 

303 


ration,  who  is, 


1  what  debts  he  mufl  dif- 

charge,  283 

under  a  power,      302 

who  are,  in  a  marriage 

fettlement,  303 

■  under  wills,  what  debts 

they  muff  pay,  320 


aUJRTp 
fourth  oay  after 


gine, 


die  poft,    or 
its  ori- 

30 


R. 


R 


A  N  G  E  of  the  exche- 
quer court,  90 
Real  eftate,    how  eafed  by   the 
perfonal,                            310 
Rebellion,  commiflion  of,    18, 

73>  77 
Regifter  for  writs,  19 

w  m  in  in  the  reign  of  king  Ed- 
ward the  firft,  they  began  to 
keep  dofe  to  the  form  of  it, 

l9 
x  Re- 
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Rebellion,  commiffion  of,  houfes 
may  be  broke  open  to  execute 
it,  and  why*  Page  76 

— - —  iflues  to  commimoners, 
and  why,  76 

'  why   ferjeant  at  arms 

is  the  next  procefs,  77 

Receipt  of  money,  what  is 
proof  of  it,  231 

Reconventio  of  the  canonifts, 
what,  46 

— — —  fame  as  our  crofc  bill, 

Recovery,  when  equity  will  not 
relieve  on  a  covenant  not  to 
fuffer  one,  253 

Reference  of  exceptions  to  the 
mafter,  when  and  how  to  be 
made,  98 

—  ■  —  of  depofitions  to  a 
mafter  is  a  motion  of  courfe, 
148.  how  to  proceed  therein, 

148 

— - —  of  anfwer,  when  it 
cannot  be   for  infufficiency, 

180 

Regifter,  how  he  makes  up  the 
decrees,  162 

■  appearance   with  him 

and  the  fix  clerk,  its  diffe- 
rence, 83 

— on  attachment  and  no 

anfwer  in  four  days,  defen- 
dant will  ftand  committed 
on  motion,  84 

Regulation  of  attornies  and  fo- 
licitors,  217 

Rehearing,  what  intitles  a  par- 
ty to  it,  162 

what  depoflt  to  be  made 

thereon,  163 


Rehearing,  caveat  necefTary 
thereon,  Page  163 

what   time  the    party 

has  to  apply  for  one  after  no- 
tice of  decree,  163 

exhibit  may  be  proved 

viva  voce  thereon,  183 

Rejoin,  fubpoena  to  rejoin,  mif- 
takes  in  it  cured  by  the  ap- 
pearance of  the  party,       28 

Rejoinder,  113.  prefent  prac- 
tice therein,  124,  133 

^h — <—  in  commiffion  in  four 
days  how  obtained,  123. 
ifTuing  before  replication  filed 
intitles   defendant    to  cofts, 

124 

Releafe,  plea  of,  57 

Relief  of  a  bill,  when  to  be 
demurred  to,  51 

when  not,  63 

Rent  charge,  if  granted  by  the 
leflee  of  a  bifhop,  who  renews 
the  term,  mall  fubfift  during 
the  renewal ;  if  the  bifhop  re- 
fufes  to  renew,  the  grantee 
mull:  be  content  with  the 
lives  in  being,  244 

Replication  to  a  plea  is  an  al- 
lowance of  it,  95 

—  -   -     in  the  civil  law,  what, 

108 
-is  the  conteftation  of  the 


anfwer,  113.  muft  be  within 
three  terms,  no,  113,  114 
fubpcena     to    rejoin, 


ifluing  before   it  be  filed  in- 
titles defendant  to  cofts,   124 

when  to  be  filed  by  the 

prefent  practice,  132 

C  c  Report, 
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Report,  how  the  matter  makes  i 
it,  Page  ioo 

& before  hearing  is   15  j. 

after  255.  10 1 

■■  exceptions  to  it  muft  be 

figned  by  counfel,  103 

« when   to   be  excepted 

to,  104 

*^ __  where  the  parties  will 

be  ordered  to  attend  the  maf- 
ter de  die  in  diem^  to  fpeed  it 
after  a  decree,  165 

when   mailer  prepares  it, 


and  proceedings  thereon,  167 
ancient    rule    of    ob- 


jecting to  it,  167.  inconve- 
niencies  of  the  modern  one, 
167.  advantage   of    the  old 


one. 


168 

motion  of  courfe     to 

ftay  proceedings  thereon,  1 69 
motion  to   confirm  it, 


168.  how  many  days  notice 
thereof,  168 

Reftraint  on  marriage  without 
a  devife  over,  337 

Return  of  fubpcena  muft  be  on 
a  court  day,  28 

may  be  immediately  in 

vacation  time,  upon  a  proper 
affidavit,  28,    38 

fubpcena  having  a  com* 


mon  one,  or  an    immediate 
one,   when  to  appear,  29 

of  the  writ,  defendant 


had  four  days  after  it  to  ap- 
pear, 31 

was  two- fold,  37 

__ —  what  miftakes  therein 
will  vitiate  the  writ,  39 


be. 


of  com  million,  when  to 

* 35 


Rule  of  evidence  in  equity  fame 
as  at  law,  Page 147 

Reverfion  in  any  terms  may  be 
fold  during  the  eftate  for  life, 

273 
Review,  bill  of,  when  necefTary, 

184.  cannot  be  filed  with- 
out leave  of  court,  185.  par- 
ty muft  obferve  the  terms  in- 
joined  him,  upon  having 
leave  granted,  185 

« depofit   thereon,   how 

much,  186 

no   fecond,  and  why, 

186.  who  is  intitled  to  it, 
186.  when  it  cannot  be 
brought,  186.  can  examine 
nothing  on  it  that  was  jn 
iffue   in  the    original   caufe, 

186 

Revivor  of  proceedings  by  the 
civil  and.  canon  law,  how, 
when,  and  againft  whom,  172 

bill  of,  who   is  intitled 

to  it,  and  who  not,  172 

no  anfwer     requifite, 

what  good  caufe  of  de- 
murring to  it,  173 

what  may  be  infer  ted 

in  it,  174 

cannot  be  in  part,  174 

■  need  not  be  againft 
feme  fole  upon  marriage  af- 
ter anfwer,  174 
when   by  plaintiff  in  a 


fuit  againft  baron  and    feme, 

when  at  feme  plaintiff's 

election,  175 

Revivor, 
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Statute  of  frauds  does  not  affecl: 
parol  agreement,  if  partly  exe- 
cuted, Page  231 

3^4  Will  tf  Mar. 

316 

Strangers  not  intitled  to  a  dif- 
covery  of  afTets,  179 

Subpoena,  when  firft  invented, 
and  by  whom,  17 

■  ■"  fequeft ration  before  it 

againft  men  in  cuftody,  18 
to  rejoin,  or  hear  judg- 


ment, miftakes  in  them  cured 
by  appearance,  28 

return  of  it  muft  be  On 

a  court  day,  28 

may  be  returnable  im- 


mediately   in    the  vacation 
upon  a  proper  affidavit,    28, 

38 

— - —  wh«n  to   appear  to   a 


common  one,    and  when  to 

one  returnable  immediately  in 

chancery,  29,  31 

-* when  in  the  exchequer, 

32 

-   when   defendant    had 


four  days  time  to  appear, to 
one  returnable  in  the  exche- 
quer, 32 

■* not  appearing  to  one  a 

contempt,  34 

■-  ■.    ■   by    the   common    law 


was  a  procefs  to  bring  a  wit- 
nefs  in  to  atteft   the  truth, 

37 
#-n when  the  chancery  firft 

ufed  it,      -  37 
return  of  it  was  two- 
fold, 37 


Subpoena,  what  miftakes  will  vi* 
tiate  it,  Page  39 

what  in  the  return,  39 

what  in  the  form,     39 

no  more  than  three  de- 
fendants can  be  put  in  one, 

39 


no  cofts  unlefs  it  be  fer- 

ved,  39 

hufband   and  wife  but 

as  one  perfon  in  it,  40 

charges  of  one,         40 

where  many   plaintiffs 


in  it,  need  not  all  be  named, 

40 

if  the  label  and  body 

of  it  do  not  agree  not  good 
fervice,  and  no  contempt  not 
to  appear,  40 

or  copy  of  it  muft  be 


left  with  defendant  to  enforce 
his  appearance,  40.  Note} 
leaving  copy  of  fubpcena  with 
defendant,  muft  be  underftood 
of  the  exchequer  practice  only, 
not  chancery. 
*  how  to  be  ferved,    41, 

153 

-       Where  fervice  at  firft 


defendant's  lodgings  not  good 
he  having  left  them  a  year 
before,  41,  in  margin, 

-■ — ^—  where  fervice  of  it  on 
defendant's  clerk  in  court 
good,         _  ^  41 

— — -■ —  fervice  on  either  huf- 
band or  wife  good  feivice  on 
both  by  the  practice  of  the 
exchequer,  but  quere  in 
chancery,  41,  43 

C  c  3  Sub-* 
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Subpcena,  body  of  it  to  be  re- 
ferved  for  the  laft  defendant, 

Page  4 1 

*^ — h —  may  be  left  at  defen- 
dant's houfe,  but  label  muft 
be  ferved  perfonally,  41,  153 

• fervice  of  it  on  one  de- 


fendant in  England  ordered 
to  be  good  fervice  on  the 
other  abroad,  42 
when  it  muft  be  fer- 
ved, 42 
abufing  party  ferving  it 


incurs  a  contempt  and  com- 
mitment, 43 
fervice  of  it  on  a  per- 


fon  in  town,  tho*  he  refides 
altogether  in  the  country, 
obliges  him  to  anfwer  in  eight 

.  davs,  and  he  is  not  intitled  to 
a  commiflion  into  the  coun- 
try. 43 

i unleft,  &c.  not  to  iffue 

till  bill  filed,  65 

\ > — -  is  to  attend  the  extra- 
ordinary jurifdi&ion,  65 

. ■ —  iiTues  of  courfe  asainft 


peers  and  peereffes,  on  their 
not  appearing  upon  being  fer- 
ved with  a  letter,  65 
— ~ —  peers  not  appearing 
thereon,  fequeftration  iffues, 

66 
peers  not  appearing  up- 


lubpcena,  new  one  not  necef- 
fary  for  better  anfwer,  Page 
103.  enough  to  ferve  his 
clerk  in  court,  103 

— ! fupplemental  bill,  when 

and  how  obtained,  108 

— : feldom  refufed  in  mat- 
ters of  account,  109 


on   being  ferved  with  them, 
how  to  proceed  againft  them, 

67 

-, — **  returnable    at    a    day 

certain  in  term  time,  88 

forcofts  muft  be  ferved 


perfonally, 


iox 


after  one,   court 


may 


lengthen  time  for  publication, 

109 
ad  faciendum  attorna- 

tum,  where  requifite,  115 
»—  to  rejoin,   what,   122. 


being  made  out  before  re- 
plication filed,  defendant  is 
intitled  to  cofts,  124 

iiTues  for    fummoning 

witnefies  on    a    commiflion, 

129 

to  rejoin,  when  ufual 

to  apply  for  it,  133 

to  hear  judgment,  muft 


be  ferved  fourteen  days  be- 
fore the  hearing,  and  why, 
151.  how  to  proceed  if  he 
does  appear  upon  being  ferved, 
how  if  he  does  not,  151. 
how  to  be  made  out,  153 
affidavit   of  fervice    of 


it  neceffarv    in  order  to  dif- 
mifs  plaintiff's  bill,  157 

fcire  facias    not    to   be 

demurred  to, 


■fcir. 


'  facias 


when 


J77 
proj 


per,    177.   not  till    after   in- 
rollment  of  the  decree,      1S0 

when  plaintiff  muit  fue 

jt  out,  192 

— when   fervice  of  it   on 


defendant's    clerk   in   court, 

with- 
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Revivor  when  not  necefTary  by 
the  baron,  Page  175 

• — •» — *  when  not  requisite  for 
a  feme  plaintiff,  the/  fhe  mar- 
ries pendente  lite,  175 

muft  be   by  hufband  of 

feme  plaintiff,  175 

by   executor,    durante 


minore  atate  not  necefTary 
when  the  infant  comes  of 
age,  276 

— —  when  not  necefTary, 
tho' death  happens,  176 

— — -  may  be  bv  fome  of  the 


plaintiffs    without    the    reft, 

176 
muft  be  by   plaintiff, 


if  the  fuit  be  put  off  fine  die 
upon  the  allowance  of  an 
outlawry,  and  why,  177 

bill  of,    or     fubpoena 


fare  facias  when  proper,    177 
order  for  it  muft  be  fer- 


ved  on   the   adverfe  clerk  in 
court,  178 

— not    necefTary,    where 

a  Tingle  woman  is  defendant, 

.78 

bill   of,  not   for  cofls 

only,  181 

bill     of,     how  to   be 

drawn,  210 

Reus  or  defendant,  how  long  he 
has  to  put  in   his  exceptions, 

3° 
when    his    body    was 

taken  in  execution,  26 

Romans,    how    they   anciently 

proceeded     among   them    to 

oblige  a  party  to  anfwer  for 

an  injury,  20 


Romans,  citations  made  ufe  of 
among  them,  Page  20 

careful  that  they    did 

not   give     fen  fence    without 
hearing  both  Tides,  25 

Rule  for   plaintiff's  replying  in 
the  exchequer,         112,  113 

for  publication,   when 

to  be  given,  and  when  to  be 
made  abfolute,  102 

that  the   heir  (hall  not 


be  bound  down  by  one  Tingle 

trial,  164 

-    ancient  one  of  Terving 

a  decree  good,  and  why,  165 

general    one  in  regard 


to  the  great  Teal,    to   which 
bankrupts  and  ideots  are  ex- 
ceptions, 167 
Rules  of    mergers    of    terms, 

264 

S. 

SALE  of  lands,  286 

Satisfaction,  what  is,  336 
Scandal  and  impertinence  intitle 

parties  to  cofts,  207 

Scandal,  what  cafes  not  thought 

fo  by  the  court,  208 

— * where   the   court  will 

order   the  mafter  to  expunge 

it,  ^  208 

Scire  facias,  when  proper,  87 
Seal    great,   no  offence  can  be 

committed  againft  it,    unlefs 

fhewn  the  party,  except,  &c. 

166 
great  one,  general  rule 

C  c  2  concern- 
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concerning  it,  to  which  bank- 
rupts and  ideots  are  excep- 
tions, Page  167 

Seal,  the  difference  of  moving 
todiflblve  an  injunction  then 
and  in  open  term,  197 

Secundum  deer e turn,  what,     33, 

35 

Security  not  to  be  given  by  exe- 
cutors, and  why*  179 

■■  of  a  bond  is  only  againft 

the  perfon,  but  after  judgment 
againft  the  eftate,  228 

Sentence,  what  is  an  interlo- 
cutory one  by  the  canon  and 
civil  law,  182 

■■  ■  ■     —  a  definitive  one,  what, 

183 

Sequeftration  before  a  fubpeena 

againft  men  in  cuftody,     18 

Sequeftration,  18,  77 

•  t   when  that  can  only  be 

had  againft  a  defendant,     36 

iffues  againft  peers  not 


appearing  upon  being   ferved 
with  fubpeenas,  66 

for  a  perfonal  duty,   if 


the  Engl  implantations,    213 

Sequeftrator,    it    was  formerly 

held  no*murder  to  kill  one  in 

the  execution   of  his  office, 

78 

— — —  but  this  refolution  was 
afterwards  altered,  and  why, 

78 

his  duty,  79 


Serjeant  at  arms  next  procefs 
to  commiflion  of  rebellion, 
and  why,  Page  77 

at  arms,  when  moved 

for  commiflion  of  rebellion, 
muft  be  produced,  79 

Settlement  after  marriage  with-, 
out    articles  is  a   voluntary 
conveyance,  254 

Sheriffs,  Jujiicies  to  them,        1 

— liable  to  an  amercement 

for  not  returning  an  attach- 
ment, 70 

— how  to  proceed  againft 

him  in  the  exchequer,        71 

cannot  enter   freehold 


defendant  dies  after  it  whofe 
heir  is  not  bound,    it  is  de- 
termined, 86 
1 — -—  whether  it  will  20  to 


to  execute  procefs  of  con- 
tempt, and  why,  75 
Solicitor  committed  for  male 
practice,  what  he  muft  do  to 
be  difcharged,                    201 

and  attornies  regulated, 

217 
Statute  2  Wejl.  c.  24.      16,  2*0 

— •  writs  founded  on  it,  16 

—  of  mortmain,  how  a- 

yoided,  17 


-  4    £5?   5    Ann.  c.    16. 
feci.  23.    p.  26.  feci.  22.  p. 

65.  feci.  23.  p.  92.  feci.  24. 

p.  1 10. 

5  Geo.  2.   c.  25.        36 

Wejlm.l&.  83,87 

—  13  Ed.  r.  c.  18.       87 

2  Geo.  2.  c.  23.      217 

de  donis    binds  a  court 

of  equity,  225 
—  de  donis  does  not  extend 


Serjeant  at  arms,       18,  77,  79 


tocopyhold  ortrufteftates,226 

Statute 
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according  to  the  courfe  of 
defcents,  again  ft  the  chil- 
dren, Page  346 

Truftee  or  executor  fhall  have 
no  private  advantage  by  buy- 
ing in  an  incumbrance  at  a 
low  rate,  282 

when  he  may  fell,   284 

■  if  a  bill  be  filed  againft 
him  by  creditors,  he  cannot 
purchafe  pendente  lite  without 
feeing  them  difcharged,    321 

...  if  he  or  an   executor 


being  folvent,    lays  out   the 
money  at  intereft,    he  (hall 
have  the   advantage,    other- 
wife  if  infolvent,     341,  342 
Truftees,  purchafe  by  them,  282 
where  they  may  fell,  284 
■■  when     liable    for    a 

breach  of  truft,        303,  304 
when  they  muft  fee  to 


the  payment  of  debts,  320. 
if  they  fell  more  than  fuffi-. 
cient,  the  vendee  not  affec- 
ted, unlefs,  &c.  320 

Trufts  not  within  the  ftatute  of 
limitations,  61 

— —  ftatute  of  frauds   does 
not  extend   to    them,   232. 


U. 

VAc2ticn,  fubpcena  in  it 
may  be  returnable  im- 
mediately on  a  proper  affida- 
vit, 28 
■■'  between  each  term  fet- 
tled for  the  fake  of  devotion, 
and  harveft,  38 


Vacation  time,  if  anfwer  be  put 
in  then,  the  exceptions  muft 
be  filed  then  too,       Page  96 

Vendee,  when  he  muft  fee  to 
the    payment    of     legacies, 

320 

Verbal,  citations  fo,  or  by  mef- 
fenger,  2 1 

Volunteer  purfuing  a  purchafer 
at  law  fhall  be  obliged  to  drf- 
cover  his  title  in  equity,     28 

—  if  he  fells  for  valuable 

confideration,  the  lands    are 
for  ever  bound,  286 

Volunteers  relieved,  305 

equity  will  not  marfhai 

aflets  in  favour  of  them,  308 

what  legatees  are  fuch, 

310 

Ufe  of  attachment,  1 8 

of  citations,  21 


w 


w. 

A  R,  the  barons,  3 

— —  break  the  power 
of  the  jufticier  into  feveral 
courts,  8 

Warrants,  there  muft  always 
be  one  day  intervening  be- 
tween the  fervice  and  atten- 
dance on  them-,  unlefs,  &c. 
98.  when  this  rule  is  difpen- 
fed  with,  100 

oath   required  of    the 


fervice  of  them  before  an- 
fwer will  be  reported  in- 
fufficient,  1 01 

Wafte,    when  tenant   for   life 
without  impeachment  of  it, 

fhall 
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{hall  be  injoined  from  com- 
mitting it,  Page  193 

Weftminfter  ftatute  of  the  2d, 
c.  24.  16,  20 

Whitfuntide  occafioned  one  of 
the  vacations,  38 

Wife  and  hufband  accounted 
but  one  perfon  in  a  fub- 
poena,  40 

— — —  fervice  of  fubpcena  on 
either,  good  fervice  on  both 
in  the  exchequer,         41,  42 

Wife,  when  (he  may  make  a 
new-  defence,  and  put  in  a 
new  anfwer  to  a  bill  filed 
againft  her  and  her  hufband 
after  his  death,  161 

Will,  nothing  necefTary  but  the 
the  teftator's  having  animus 
te/iandi,  295 

— —  when  it  muft  have  all 
the  requifites  appointed  by 
the  ftatute  of  frauds,  301 
what  debts  a  purcha- 


fer  under  it  muft  pay,      320 

cannot  be  overthrown 

by  parol  evidence,  336 

nuncupative,  tho'  not 


in  writing,  when  good,    341 
nuncupative,  344 


■  — initial  letters  of  legatees 
names  in  it  not  a  fuificient 
defcription,  344 

Witnefs,  by  the  common  law 
was  brought  in  by  fubpcena 
to  atteft  the  truth,  37 

WitneiTes  were  anciently  exa- 
mined by  the  mafter  on  in- 
terrogatories, 9 1 

— —  when  fir  ft  fet  were 
to  be  produced,  116 


WitneiTes  anciently    examined 
by  the  judge  of   the  court, 

Page  117 

their  charges,  118 

examination  of   them 

to  perpetuate  their  teftimony, 

118 
method  of  examining 


them  in  perpetuam  rei  memo- 
riam,  119 

when  not    needful  to 

infert  their  age  in  the  libel 

for  examination,  120 

how  to  be  examined, 

128 
by  whom  to  be   paid, 

128 
upon     a    commiflion 


muft  be  fubpcena'd,  129 
— —  to  be  fummoned  by  the 
commiflioners,  129 

contempt  in  them  not 


to  appear,  and  attachment 
ifiues,  129 
fummoned  but  not  fub- 


pcena'd  not  appearing,  court 
will  order  them  to  attend 
and  be  examined  at  their  own 
ex  pence,  129 

method  of  proceeding 

on  a  commiflion  to  exa- 
mine, 134 

examination  of  a  com- 

miilioneras  fuch,  how  to  be, 

138 

order  muft  be  obtained 


to  examine  defendant  as  fuch, 
139.  and  produced  before  the 
commiflloners,  or  at  the  exa- 
miner's office,  139 

Wit- 
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without  the  ufual  affidavit, 
will  be  good,  Page  2 1 4.  when 
on  his  attorney  at  law,  214. 
when  on  his  agent  or  proc- 
tor, 215 

Subpoena,  when  two  diftinct 
bills  may  be  grounded  on  the 
fame,  218 

Suggeftions,  what  neceflary  to 
libel  for  examining  witnefTes, 

120 

■  falfe    ones,     perfons 

drawn  into  chancery  by  them 
recover  damages,  17 

Suit,  contefting  it,  what,       22 


former  one  depending, 

when  no  good  plea,  55 

in    equity    cannot    be 


barred  by  a  judgment  at  law, 

Suits,  injunction  to  flay  a  mul- 
tiplicity of  them,  195 
Suitor  arrefted  in  court  will  be 
difcharged,  203 
Supplex  libelluS)  what,  23 
Supplicavit,  when  granted,  202 

. •  fame  in  chancery  as  the 

lord    chief  juftice's    warrant 

at  law,  203 

Surrender  of  copyhold  eftate  fup- 

plied  in  equity,  226 


T 


T. 

Allage,  what,  6 

by  fubfidy,       6 

Taxation  always  granted  by  the 

commons,  7 

Taxing  colts,  no  exceptions  to 

be  taken  thereto,  206 


Tenants,  motion  for  them  to 
attorn,  Page  80 

Tenant  in  tail,  where  he  mail 
have  an  injunction  againft 
tenant  for  life,  193 

•  for  life,  where   an  in- 

junction (hall  be  granted 
againft  him,  193 

without  impeachment 


of  wafte,  when  he  (hall  be 
injoined  from  committing 
wafte,  193 

if  tenant  in   tail  of  a 


trufr.  eftate  contracts  debts  by 
mortgage  or  judgment  after 
iflue  born,  it  binds  the  ifTue 
and  remainder  man,  227 
in  tail  of  atruft  cannot 


have  a  fpecific  execution  of 
the  truft  by  having  it  decreed 
to  him  in  fee,  229 

in  tail,  leafe  made  good 

by  him,  297 

Tenor  of  the  bill  going  with 
the  commifiion   taken  away, 

92 

Tenure  in  burgage,  6 

Term,  vacation  between  each, 
why  originally  appointed,  38 

reputed  but  as  one  day 

in  law,  89 

time,  if  anfwer  is  put 

in  then,  exceptions  to  itmuft 
be  filed  then  too,  96 

always  a  whole  one  be- 


tween the  palling  publication 
and  the  hearing,  134 

time,  commiflion  can- 


not be  executed  then,  unlefs, 
6V.  135 

C  c  4  Term 
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Term,  caufe  not  be  fet  -down 
the  fame  as  publication  paf- 
fes,  Page  152 

. —  time,  judicial    procefs 

muft  be  returnable  then,  or 
at  a  certain  duy,  155 

— difference    of  moving 


to  diflblve  an  injunction  then, 
and  at  the  laft  feal,  197 

— .   probatory,     anciently 

three,  116.  a  fourth  not 
eafily  obtained,  116.  no 
fifth,  117,  123 

Terms,   rules  concerning   the 
merger  of  them,  264 

___- to  prevent  dower,    265 

_— ■   raifed   for  portions,   if 

the  children  die  before  the 
time  of  payment,  merge  in 
the  inheritance,  267.  foif  the 
iliare  of  a  child,  who  dies 
before  they  commence,  268 
reverfion  in  them  may 


be  fold  during  the  eftate  for 
life,  :. 


273 
m for  years,  276 

.  —  if  a  man  takes  mort- 
gaged ones  carved  out  of  the 
inheritance  in  his  own  name, 
they  are  liable  to  his  debts, 
like  any  other  chatt  le,    347 

Tertius  interveniensy  or  inter- 
pleader, its  ufe  and  effect,  47 

«- -how  to  proceed  thereon, 

— h  muft  be  before  the  de- 
cree, 48 

wm^ where  made  defen- 
dant, his  bill  muft  be  difmift, 

48 


Title,  bad  one  cannot  be  helped 
by  fraudulently  buying  in 
the  good  one,  Page  248 

Treafure  trove,  proceedings  on 

it,  15 

Trial  new,  where  an  order  may 

be  obtained  for  it,  164 
injunction  to  ftay   it, 

.194 
Trinity  vacation  was  appointed 

for    the  getting    in    of    the 

barveft,  38 

Truft  eftates  not  within  the 
ftatute  dedonisy  226 

terms  after  27   H,  8. 

c.  10.  continued  under  the 
jurifdiction  of  the  chancery, 
as  alfo  where  there  was  a 
fecond  ufe  or  truft  which 
the   common    law    rejected, 

260,  261 

alienee  of  tenant  for  life 


with  notice  is  fubject  to  it, 
if  without  notice  the  truftee 
is  liable  out  of  his  own 
eftate,  262 

of  a  term  for  years  pre- 


cedent to  the  marriage  to 
raife  portions,  (hall  bar  the 
mother's  dower,  unlefs  paid, 

265 
term,  where  there  mall 


be  an  equitable  merger  of  it 
in  the  inheritance,  and  where 
not,  263,  272 

term  to  protect  an  in- 


heritance follows  it,  unlefs, 

&e.  .        345 

term,  court  will  order  it 


to  be  afiignedto  a  remote  heir, 

ac- 
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Witnefles,  their  examination  in 
chief,  Page  140 

■'  if  a   bill   to  perpetuate 

their  teftimony  prays  relief, 
it  will  be  difmifled,  140.  but 
the  depofitions  may  be  ufed 
at  law,  140 

practifers  tampering  or 


fuborning  them  to  ftand  com- 
mitted, 143 

how  to  be  examined  in 

town,  125,  143 

when   they  cannot  be 


examined   without  leave   of 
the  court,  145 

■  when  to  be  committed 


for  not  attending  to  be  exa- 
mined, 145 
.  their  credit  how  to  be 


examined,  147.  feldom  done, 

148 
Witnefs,  party  cannot  examine 
a  finglcone,  but  may  crofs 
examine  upon  an  attachment 
for  the  breach  of  an  injunc- 
tion, 190 
Writing,  nobility  cited  in  it,  34 
— —  necelTary  to  an  agree- 
ment concerning  land,     231 


Writs  what  made   out  bv  the 

clerk  of  the  crown,    Page  9 

Writ  of  fubpcena,    when  firft 

invented,  and  by  whom,    17 

attachment,  18 

commiflion  of  rebellion, 

18 

fequeftration,  18 

Writs  regifter  for  them,         19 

Writ  of  fubpcena  to   rejoin  or 

hear  judgment,  miftakes  in  it 

cured  by  appearance,  28 

defendant  had  four  days 

to  appear  in,  after  the  return 

of  it,  31 

what  miftakes  will  vi- 

39 


tiate  it, 


of  ne  exeat  regno,     204 

■■  of  execution  of  decree 
not  allowed  till  it  be  figned 
and  inrolled,  165,  171,  if 
a  party  be  ferved  with  it, 
and  does  not  attend  to  be 
examined,  it  is  a  motion  of 
courfe  to  have  him  com- 
mitted, 166 
of  the  decree  and  re- 


port, when  and  by  whom  to 
be  made.  170 
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